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THE NINETEENTH YEAR OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE * 


By O. Hupson 


Events occurring during its nineteenth year created grave problems for the 
Permanent Court of International Justice, and the Court survived the year 
with uncertain prospects for the future. 

The Court held a series of meetings at The Hague from February 19 to 
February 26, and an order in the case of the Electricity Company of Sofia and 
Bulgaria between Belgium and Bulgaria was handed down on February 26, 
1940. This order, and an order by the President extending time limits in 
the Gerliczy Case, constituted the whole of the Court’s judicial output for the 
year. Indeed, the judges did not again assemble after February 26; a second 
meeting which was scheduled for the month of May had to be postponed. 
After the invasion of The Netherlands on May 10 the seat of the Court at 
The Hague became all but inaccessible. The President and the Registrar of 
the Court continued to function at The Hague even after May 10, however, 
and they continued to enjoy the diplomatic privileges which had previously 
been accorded by the Netherlands authorities. Informed that these privi- 
leges would not be accorded after the departure of the diplomatic missions 
from The Hague on July 16, the President and Registrar left The Hague 
about that date; accompanied by some of the members of the staff of the 
Registry of other than Netherlands nationality, they established themselves 
provisionally in Switzerland. Some members of the staff resigned and some 
were suspended, but the organization of the Registry was kept alive. Funds 
available to the Court were greatly reduced, and the salaries of the judges 
fell into arrears. 

At the close of the year, the case of the Electricity Company of Sofia and 
Bulgaria had not been finally disposed of by the Court; and the Gerliczy Case 
between Liechtenstein and Hungary was also on the Court’s docket. A 
request for an advisory opinion relating to Claims by Ex-Officials of the Saar 
which had been voted by the Council of the League of Nations had not yet 
been presented to the Court. 


THE ELECTRICITY COMPANY OF SOFIA AND BULGARIA 
This proceeding was instituted by an application filed with the Registry 
of the Court on January 26, 1938. On November 25, 1938, the Bulgarian 
Government advanced a preliminary objection to the jurisdiction of the 


* This is the nineteenth in the writer’s series of annual articles on the organization and 
work of the Permanent Court of International Justice, the publication of which was begun 
in this JouRNAL, Vol. 17 (1923), p. 15. 


2 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Court; judgment on this objection was handed down on April 4, 1939,! the 
objection being overruled in part. Thereupon the Court gave an order 
extending until July 4, 1939, the time limit for the filing of the Bulgarian 
counter-memorial, and fixing time limits for the filing of the reply and the re- 
joinder;? the Bulgarian counter-memorial was duly filed on July 4, 1939, and 
the Belgian reply was filed on August 19, 1939. On October 4, 1939, the 
President of the Court gave an order extending until January 4, 1940, the 
time limit for the filing of the Bulgarian rejoinder. Meanwhile on October 
17, 1939, the Belgian Government had requested the Court to indicate in- 
terim measures of protection—a previous request for the indication of such 
measures had been withdrawn by the Belgian Government on August 26, 
1938. On December 5, 1939, the Court issued an order dealing with the 
new request,* holding that circumstances justified the indication of interim 
measures; in the operative part of the order it indicated that, pending the 
Court’s final judgment, Bulgaria should see to it that no step was taken 
which might prejudice the rights claimed by the Belgian Government. The 
Bulgarian Government later showed itself disposed to respect the measure 
indicated. 

On January 2, 1940, the Bulgarian Agent telegraphed the Registrar re- 
ferring to previous statements that he had made (on October 3 and No- 
vember 18, 1939) concerning the existence of circumstances of force 
majeure which precluded his presence at The Hague; stating that, for the 
reasons previously given, the Bulgarian Government did not consider itself 
bound to present a rejoinder by the date fixed (January 4, 1940); and 
adding that the advocate for the Bulgarian Government, Professor Gilbert 
Gidel, had been mobilized in the French army. Commenting on this tele- 
gram, the Belgian Agent stated that the attitude of the Bulgarian Govern- 
ment in regard to force majeure called for certain observations which were 
drawn up in the form of submissions, and he asked the Court “‘to declare 
that there is no ground for the suspension of its proceedings, the argument 
of force majeure having been wrongfully invoked by the respondent Party.” 

It was under these circumstances that the Court was convoked for Febru- 
ary 19, 1940, to deal with the problems raised by the failure of the Bulgarian 
Agent to present arejoinder. On February 26 it handed down an order fixing 
May 16, 1940, as the date for the commencement of the oral proceedings 
in the case.* In stating the reasons for the order, the Court declared that it 
was for the Bulgarian Government, if it desired to have the assistance of an 
advocate, to select a person whose collaboration in the present circumstances 
could be effectively secured; it found that the facts alleged in this case did 
not constitute a situation of force majeure calculated to justify the Bulgarian 
Government in having failed to observe the time limit granted to it for 
the filing of its rejoinder; the Bulgarian Government had already appeared 


1 Series A/B, No. 77. 2 Idem, p. 150. 3 Series A/B, No. 79. 
4 Series A/B, No. 80. 
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in the case in numerous instances, and, by abstaining without valid reasons 
from presenting a rejoinder, it could not thus of its own volition prevent the 
continuation of the proceedings instituted and the due exercise of the powers 
of the Court in accordance with the Statute and Rules. Under the cir- 
cumstances the Court found that the written proceedings should be considered 
as terminated, and that the case was therefore ready for hearing under 
Article 45 of the Statute. It accordingly fixed the date for the commence- 
ment of oral proceedings. 

The oral proceedings scheduled to open on May 16, 1940, were not begun; 
some time before that date it became clear that an adjournment would be 
sought by one or by both of the Parties. 


THE GERLICZY CASE 


On June 17, 1939, the Principality of Liechtenstein filed an application in- 
stituting proceedings against Hungary in the Gerliczy Case. By an order of 
October 18, 1939, the President fixed the time limits for the presentation of 
the first two documents of the written proceedings. At the request of the 
Agent for the Government of Liechtenstein the President made a new order 
on March 7, 1940, extending the time limits. June 15, 1940, was fixed as the 
last date for the filing of the Liechtenstein memorial, but the memorial was 
not filed during the year; the Hungarian Government was given until Janu- 
ary 15, 1941, for filing its counter-memorial. The case was pending at the 
close of the year. 


CLAIMS BY EX-OFFICIALS OF THE SAAR 


When the responsibilities of the Governing Commission of the Saar Terri- 
tory were taken over by the German Government on March 1, 1935, the 
German Government assumed an obligation in respect of pensions payable 
to certain German officials formerly employed by the Governing Commis- 
sion of the Saar, a formal agreement having been concluded on January 31, 
1935, between the German Government and the Governing Commission of 
theSaar.5 Five German emigrants who had been employed by the Governing 
Commission—Messrs. Danzebrink, Ritzel, Machts, Lehnert, and Lauriolle 
—were not among the officials compensated by the German Government, 
but they were specially compensated by the Commission. Thereafter these 
officials lodged complaints with the Secretary-General of the League of Na- 
tions. On January 4, 1936, the Council of the League of Nations set up a 
Committee of Jurists to look into the different aspects of the question and, 
in the event of their coming to the conclusion that the League had obligations 
in the matter, to embody proposals for a fair settlement in their report; this 
committee made its report on September 12, 1936, and the report was 
adopted by the Council on September 25, 1936.6 The Committee of Jurists 
reached the conclusion that the League of Nations had not incurred juridical 


5 League of Nations Official Journal, 1935, p. 484. * Jbid., 1936, pp. 783, 1154, 1240. 
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obligations in relation to the five officials, but on humanitarian grounds the 
Council made grants to the officials ex gratia on two different occasions.’ 
Nevertheless, the complainants continued to press their claims, contending 
that their grievances had not been sufficiently heard. On December 14, 
1939, the Council of the League of Nations accepted a proposal by the Secre- 
tary-General that the Court should be asked for an advisory opinion; the 
Secretary-General stated that: 


enquiry into the validity of the present claims involves the question 
whether, having regard to its constitution and the principles of inter- 
national law which are applicable, it is possible that the League of Nations 
should have incurred financial responsibility by reason of accomplishing 
a function of the character given it by Section IV of Part III of the Peace 
Treaty of Versailles. 


The text of the Council’s Resolution of December 14, 1939, was as follows:® 
The Council of the League of Nations, 


Being desirous that it should be made clear by the highest judicial 
authority what is the legal position of the League of Nations in the 
matter; 


Decides as follows: 


1. A period expiring on March 31st, 1940, shall be allowed to M. 
Danzebrink, M. Lauriolle, M. Lehnert, M. Machts and M. Ritzel for 
lodging with the Secretariat, jointly or singly, a memorandum or 
memoranda addressed to the League of Nations, setting out, together 
with the arguments upon which they rely, the claims which they make 
against the League of Nations in connection with the cessation of their 
services as officials of the Governing Commission of the Territory of 
the Saar Basin. 

The complainants shall choose an address at Geneva to which all 
communications intended for them may validly be addressed. 

Within ninety days from April Ist, 1940, the Secretary-General will 
furnish a statement of the point of view of the League of Nations re- 
garding the memorandum or memoranda lodged before that date. 

Within sixty days from the despatch of the Secretary-General’s 
statement, the complainants, if they so desire, may lodge an additional 
memorandum to elucidate further the questions at issue. If they use 
this opportunity, the Secretary-General may himself produce another 
statement within sixty days. 

The President of the Council may prolong the periods fixed above. 


2. The above-mentioned documents shall be transmitted to the 
Permanent Court of International Justice at the same time as the re- 
quest for an advisory opinion provided for in paragraph 3 of the present 
resolution. ‘The Court will, of course, remain free to take account of 
any other element of fact or law which may be relevant for the purpose 
of giving the advisory opinion which is requested. 


7 League of Nations Official Journal, 1936, p. 1155; 1938, p. 348. 
Ibid., 1939, p. 502. 
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3. In virtue of the present resolution, which he will communicate to 
the Permanent Court of International Justice, the Secretary-General of 
the League of Nations, on behalf of the Council, shall lay before the 
Court a request for an advisory opinion of the Court upon the following 
questions: 


(a) Has the League of Nations any legal obligations towards the 
authors of the memoranda lodged in accordance with Article 1 of the 
present resolution in connection with the claims formulated in these 
memoranda? 

If the answer is affirmative, on what basis of law and of facts, duly 
proved, are these obligations founded? 

(b) And further, if the answer is affirmative, what sums are due to 
each complainant in execution of the obligations in question? 


4. The League of Nations hereby renounces the exercise of the right 
to present the written and oral statements provided for by Article 66 
of the Statute of the Court, if the same possibility cannot be given to 
the petitioners, since it does not wish to have greater opportunities of 
furnishing information to the Court than the petitioners themselves. 


The resolution gives to the Secretary-General power to forward to the 
Court the Council’s request for an advisory opinion; the time limits fixed by 
paragraph | of the resolution were extended in the early months of 1940, and 
as the written proceedings had not been completed at the close of the year, 
a request had not been communicated to the Court. A feature of this reso- 
lution which is of interest is that providing for what amounts to a written 
procedure prior to the Court’s being seized of the request; in this respect the 
resolution follows lines which have been adopted in numerous bipartite agree- 
ments for arbitration, e.g., in the United States-Netherlands Convention of 
March 18, 1938, concerning the arbitration of a question relating to pay- 
ment for certain military supplies. The concluding paragraph of the reso- 
lution was explained by the Secretary-General to be due to a desire ‘‘to 
avoid any inequality of opportunity for submitting arguments to the Court”’; 
it seems to have been in the mind of the draftsmen of the resolution that the 
five ex-officials might not be permitted to be represented before the Court 
in proceedings on the request for an advisory opinion.!® 


POSTPONEMENT OF THE 1939 GENERAL ELECTION 


On December 11, 1939, the Twentieth Assembly of the League of Nations, 
acting on the proposal of its General Committee, decided “‘not to proceed 
during the present session with the renewal of the membership” of the 
Court, but to regard the general election scheduled for 1939 as ‘‘ postponed 
to another session.’’”" As neither the Assembly nor the Council met during 
the year 1940, the question of holding the general election did not arise dur- 
ing the year. 

®*U.S. Treaty Series, No. 935; this JourRNAL, Supp., Vol. 34 (1940), p. 186. 

10 See Series E, No. 14, p. 161. 11 Records of Twentieth Assembly, Plenary, p. 6. 
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Article 13 of the Statute of the Court provides that the members of the 
Court ‘‘shall continue to discharge their duties until their places have been 
filled,” so that the judges serving in 1939 continued to serve in 1940. An- 
ticipating the possible postponement of the election, the Court took a formal 
decision on November 30, 1939, with reference to the Presidency and the 
Vice-Presidency and the composition of its Chambers. This decision was 
as follows: 


The Court, 


Having regard to the possibility that the provision of Article 13 of 
the Statute of the Court, to the effect that the members of the Court 
shall continue to discharge their duties until their places have been 
filled, may take effect on the expiry of the periods of appointment of 
the present judges; 

Decides that, if there is no election of judges during the current year, 
the principle laid down in the provision of the Statute cited above shall 
apply to the President and Vice-President of the Court and to the 
members and substitute members of the Chambers set up under Articles 
26, 27 and 29 of the Statute; and, in consequence, declares that in that 
case they will continue to discharge their functions until their places 
are filled. 


The present decision shall be communicated, for information, to the 
Members of the League of Nations through the Secretary-General of 
the League and also to the States qualified to institute or defend pro- 
ceedings before the Court. 


In line with this decision, J. Gustavo Guerrero (El Salvador) has continued 
as President of the Court, and Sir Cecil J. B. Hurst (Great Britain) has con- 
tinued as Vice-President. The Chambers of the Court maintain the com- 
position which they had during 1939. The Registrar elected in 1936, Lépez 
Olivan (Spain), has continued in office, and his term will not expire until 
1943. 


SUCCESSOR TO COUNT ROSTWOROWSKI 


Count Rostworowski, elected a Judge of the Court for a nine-year term in 
1930, died in Gromnik (Tarnow) on March 24, 1940. 

In view of the postponement of the general election which was to have 
been held in 1939, Count Rostworowski had continued in office after De- 
cember 31, 1939, under the provisions of paragraph 3 of Article 13 of the 
Statute. Upon his death the question arose whether a “‘vacancy”’ existed as 
the term is used in Article 14 of the Statute. In asense, the Judges who con- 
tinued to discharge their duties after December 31, 1939, were temporarily 
filling existing vacancies; it might have been thought, therefore, that the 
death of Count Rostworowski created no new vacancy. The Secretary- 
General of the League of Nations seems to have been alive to this possibility, 
but in spite of it he decided to follow the directions contained in Article 14 


13 League of Nations Doc., C.402.M.306.1939.V. 
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of the Statute ‘‘ without prejudice to the action of the Council and Assembly 
in regard to the election itself.” '* On May 10, 1940, therefore, invitations 
were dispatched to members of national groups to make nominations for 
filling the vacancy. It was requested that the nominations should be made 
before August 15, 1940. No report has been published by the Secretary- 
General concerning the nominations made in response to these invitations, 
but as there was at no time a prospect of a meeting of the Council or the 
Assembly, doubtless many groups, like that of the United States, refrained 
from making nominations. 


INSTRUMENTS RELATING TO THE COURT 


On February 20, 1940, the Greek Government deposited with the Secre- 
tariat of the League of Nations its ratification of the Greek declaration of 
September 8, 1939, accepting the Court’s compulsory jurisdiction for a period 
of five years as from September 12, 1939." 

On February 28, 1940, the Government of the United Kingdom of Great 
Britain and Northern Ireland gave notice of the termination of its previous 
acceptance of the Court’s compulsory jurisdiction. By a declaration of 
September 19, 1929, a ratification of which was deposited on February 5, 
1930, the Government of the United Kingdom had accepted the jurisdiction 
of the Court in conformity with paragraph 2 of Article 36 of the Statute 
“for a period of ten years and thereafter until such time as notice may be 
given to terminate the acceptance”’; such notice of termination was given 
by the British declaration of February 28, 1940. A new declaration was 
then made, also on February 28, 1940, by which the United Kingdom ac- 
cepted the jurisdiction of the Court in conformity with paragraph 2, Article 
36 of the Statute for a further period of five years and thereafter until such 
time as notice may be given to terminate the acceptance. This new decla- 
ration adds to the exclusions from the compulsory jurisdiction of the Court 
“disputes arising out of events occurring at a time when His Majesty’s 
Government in the United Kingdom were involved in hostilities.” 

The declaration terminating the previous British acceptance was in the 
following terms: 

On the 19th September, 1929, the Right Honourable Arthur Hender- 
son, M.P., at that time His Majesty’s Principal Secretary of State for 
Foreign Affairs, made the following declaration on behalf of His Majes- 
ty’s Government in the United Kingdom. The declaration was 
ratified on February 5th, 1930: 


“On behalf of His Majesty’s Government in the United Kingdom and 
subject to ratification, I accept as compulsory ipso facto and without 
special convention, on condition of reciprocity, the jurisdiction of the 
Court in conformity with Article 36, paragraph 2, of the Statute of the 
Court, for a period of ten years and thereafter until such time as notice 


18 League of Nations Doc., C.L.63.1940.V. 
4 Tbid., C.L.39.1940.V. 16 Jbid., C.L.49.1940.V. 
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may be given to terminate the acceptance, over all disputes arising 
after the ratification of the present declaration with regard to situations 
or facts subsequent to the said ratification, other than: 

“Disputes in regard to which the parties to the dispute have agreed 
or shall agree to have recourse to some other method of peaceful settle- 
ment; and 

‘“‘Disputes with the Government of any other Member of the League 
which is a Member of the British Commonwealth of Nations, all of 
which disputes shall be settled in such manner as the parties have 
agreed or shall agree; and 

“Disputes with regard to questions which by international law fall 
exclusively within the jurisdiction of the United Kingdom. 

‘“‘And subject to the condition that His Majesty’s Government re- 
serve the right to require that proceedings in the Court shall be sus- 
pended in respect of any dispute which has been submitted to and is 
under consideration by the Council of the League of Nations, provided 
that notice to suspend is given after the dispute has been submitted to 
the Council and is given within ten days of the notification of the initia- 
tion of the proceedings in the Court, and provided also that such sus- 
pension shall be limited to a period of twelve months or such longer 
period as may be agreed by the parties to the dispute or determined by 
a decision of all the Members of the Council other than the parties to 
the dispute.” 


On behalf of His Majesty’s Government in the United Kingdom, I, 
Viscount Halifax, His Majesty’s Principal Secretary of State for 
Foreign Affairs, hereby terminate their acceptance of the jurisdiction of 
the Court in conformity with paragraph 2 of Article 36 of the Statute. 

London, 28th February, 1940. HALIFAx 


new British declaration reads as follows: ' 


In my declaration of today’s date, I, Viscount Halifax, His Majesty’s 
Principal Secretary of State for Foreign Affairs, announced the termina- 
tion by His Majesty’s Government in the United Kingdom of their 
acceptance of the jurisdiction of the Permanent Court of International 
Justice in conformity with paragraph 2 of Article 36 of the Statute of 
the Court. 

On behalf of His Majesty’s Government in the United Kingdom I 
now declare that they accept as compulsory ipso facto and without 
special convention, on condition of reciprocity, the jurisdiction of the 
Court, in conformity with paragraph 2 of Article 36 of the Statute of 
the Court, for a period of five years from today’s date and thereafter 
until such time as notice may be given to terminate the acceptance, 
over all disputes arising after February 5th, 1930, with regard to situa- 
tions or facts subsequent to the same date, other than: 


Disputes in regard to which the parties to the dispute have 
agreed or shall agree to have recourse to some other method of 
peaceful settlement; 

Disputes with the Government of any other Member of the 
League which is a Member of the British Commonwealth of Nations, 
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all of which disputes shall be settled in such manner as the parties 
have agreed or shall agree; 
Disputes with regard to questions which by international law 
fall exclusively within the jurisdiction of the United Kingdom; and 
Disputes arising out of events occurring at a time when His 
Majesty’s Government in the United Kingdom were involved in 
hostilities ; 
and subject to the condition that His Majesty’s Government reserve 
the right to require that proceedings in the Court shall be suspended in 
respect of any dispute which has been submitted to and is under con- 
sideration by the Council of the League of Nations, provided that 
notice to suspend is given after the dispute has been submitted to the 
Council and is given within ten days of the notification of the initiation 
of the proceedings in the Court, and provided also that such suspension 
shall be limited to a period of twelve months or such longer period as 
may be agreed by the parties to the dispute or determined by a decision 
of all the Members of the Council other than the parties to the dispute. 
London, 28th February, 1940. HALIFAX 


Parallel action was taken by the Government of India on February 28, 
1940;!" by the Government of New Zealand on March 30 and April 1, 1940;!8 
by the Government of the Union of South Africa on April 7, 1940;!* and by 
the Government of Australia on August 21, 1940.?° 

By a declaration signed at Bangkok on May 3, 1940, the Government of 
Thailand renewed its acceptance of the Court’s compulsory jurisdiction for 
a period of ten years from May 7, 1940, the declaration reading as follows: #4 


On behalf of the Thai Government, I hereby renew for a period of 10 
years, from the 7th May 1940, the declaration of the 20th September 
1929, accepting the compulsory jurisdiction of the Permanent Court of 
International Justice in conformity with Article 36, paragraph 2 of 
the Statute of the Court within the limits of and subject to the condi- 
tions and reservations set forth in the said declaration. 

Bangkok, 3rd May 1940. PIBULASONGGRAM 

President of the Council of Ministers, 
Minister of Foreign Affairs. 


Questions continued to arise during the year with reference to attempted 
modifications of the terms on which certain states had accepted the Court’s 
compulsory jurisdiction. During the later months of 1939, various govern- 
ments made declarations notifying the Secretary-General of the League of 
Nations that they would not regard their previous acceptances of the 
Court’s compulsory jurisdiction ‘‘as covering disputes arising out of events 
occurring in the present war’’; such declarations in slightly different forms 
were made by the Governments of the United Kingdom of Great Britain and 
Northern Ireland, of Australia and of New Zealand in communications of 
September 7, 1939, by the Government of the Union of South Africa in a 


17 League of Nations Doc., C.L.48.1940.V. 18 Thid., C.L.54.1940.V. 
19 Tbid., C.L.65.1940.V. 20 Tbid., C.L.82.1940.V. 1 [bid., C.L.70.1940.V. 
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communication of September 18, 1939, by the Government of India in a 
communication of September 27, 1939, and by the Government of Canada in 
a communication of December 7, 1939.2 The French Government made a 
similar declaration in a letter of September 10, 1939, declaring that its 
acceptance was not to be “‘operative in regard to disputes relating to events 
occurring during the course of the present war.’ As these declarations 
purported to modify existing commitments, various signatories to the so- 
called ‘‘optional clause” made reservations to them. 

By a communication of September 25, 1939, the Swiss Government made 
reservations “regarding the principle which a denunciation effected in such 
circumstances involves.”*4 By communications of November 20, 1939, 
and February 9, 1940, the Belgian Government reserved its point of view;* 
and in communications of November 30, 1939, and January 3, 1940, the 
Netherlands Government took similar action.22 On December 12, 1939, the 
Government of Peru stated that it ‘‘wished to reserve its attitude in regard 
to a denunciation effected in such a manner.” 27. By communications of De- 
cember 15, 1939, and March 2, 1940, the Norwegian Government made res- 
ervations as to the legal effect of the so-called acts of denunciation “‘more 
particularly as regards disputes not connected with the war’’; and it drew 
attention to the fact that, under Article 36 of the Statute, ‘‘it rests with the 
Court itself to decide questions as to its own jurisdiction and, should the 
case arise, to pronounce upon the validity and, if necessary, the scope of the 
acts of denunciation referred to.” ?* Identical reservations were made by 
the Swedish Government in communications of December 20, 1939, and 
January 9, 1940.29 On January 5, 1940, the Estonian Government notified 
the Secretary-General that it reserved its point of view.*° In a communica- 
tion of January 29, 1940, the Danish Government expressed its reservation 
concerning the declarations, ‘‘more particularly as regards their effect in 
relation to disputes not immediately connected with the war.’’*! The 
Haitian Government reserved its point of view as to the Canadian notifica- 
tion, by a communication of March 4, 1940.2 By a communication of May 
6, 1940, the Government of Thailand stated that it reserved its point of 
view. By a communication of May 7, 1940, the Brazilian Government 
stated that it desired ‘“‘to make the fullest reservations as regards the unilat- 
eral action undertaken by the above-mentioned Governments, in so far as 
concerns all matters relating to its rights as a neutral in the present war and 
coming within the jurisdiction of the Court.” *4 

Somewhat similar problems arose during the year with respect to the 
General Act for the Pacific Settlement of International Disputes drawn up 
at Geneva on September 20, 1928. On September 7, 1939, the Govern- 


2? League of Nations Official Journal, 1939, pp. 407-8, 409, 410; 1940, p. 44. 


% Tbid., 1939, p. 409. * Tbid., p. 411. 26 Tbid., 1940, p. 45. %6 Thid. 

27 League of Nations Doc., C.L.36.1940.V. 

28 League of Nations Official Journal, 1940, p. 46. 29 Tbid. 80 Tbid., p. 47. 

League of Nations Doc., C.L.61.1940.V. 33 Tbid., C.L.78.1940.V. 
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ment of Australia notified the Secretary-General of the League of Nations 
that it would not regard its accession to the General Act as ‘“‘covering or 
relating to any disputes arising out of any events occurring during the present 
crisis”’ ;*> and on December 7, 1939, the Government of Canada took parallel 
action.*® Various states sent protests against this action by Australia or 
Canada or both, to the extent of making reservations :*’ thus, Switzerland on 
September 25, 1939; the Netherlands on December 1, 1939, and January 3, 
1940; Norway on December 15, 1939 and March 2, 1940; Sweden on De- 
cember 20, 1939, and January 9, 1940; Estonia on January 5, 1940; Denmark 
on January 29, 1940; Belgium on February 10, 1940; and Haiti on March 4, 
1940. 


THE COURT’S BUDGET FOR 1941 


Meeting at Estoril in Portugal on September 28, 1940, the Supervisory 
Commission of the League of Nations approved a budget for the Court for 
1941.38 The estimates presented to it called for a possible expenditure dur- 
ing 1941 of one million Swiss frances; the Commission reduced this sum to 
740,000 Swiss francs, ‘“‘it being understood that 240,000 Swiss franes should 
be treated as a global reduction on the budget of the Court and only be 
drawn upon through the Guarantee Fund if and when the balance of the net 
budgetary provisions of 500,000 Swiss franes had been exhausted.’”’ This 
means that authorized expenditure by the Court was reduced from 2,839,689 
Swiss franes for 1939 and 2,383,638 Swiss franes for 1940, to 500,000 Swiss 
francs for 1941. The Commission also expressed the view that ‘‘the system 
in force for the remuneration of the members of the Court no longer con- 
formed to present circumstances,’ and it invited the Court ‘‘to institute a 
system of remuneration which would consist partly of a fixed annual salary 
and partly of allowances for each working-day.”’ This would be a return to 
the system of remuneration which was in force from 1922 to 1930. The 
number of states contributing to the budget of the League of Nations, which 
includes the budget of the Court, has greatly diminished in recent years. 
Costa Rica withdrew from membership in the League of Nations in 1927; 
Brazil in 1928; Germany and Japan in 1935; Paraguay in 1937; Guatemala, 
Honduras and Nicaragua in 1938; Italy and El Salvador in 1939; and the 
Union of Soviet Socialist Republics ceased to be a member in 1939. Chile’s 
withdrawal became effective on June 1, 1940, and Venezuela’s on July 11, 
1940. Notice of withdrawal has been given by Peru to become effective on 
April 8, 1941; by Hungary to become effective on April 11, 1941; by Spain 
to become effective on May 8, 1941; and by Rumania to become effective on 
July il, 1942. These withdrawals mean to the Court a loss of financial as 
well as of moral support. 


35 League of Nations Official Journal, 1939, p. 412. Under Art. 45 of the General Act, the 
accession by Australia was still operative on Sept. 7, 1939. 

36 Tbid., 1940, p. 47. Under Art. 45 of the General Act, the accession by Canada was 
still operative on Dec. 7, 1939. 

37 Tbid., 1939, p. 412; 1940, pp. 48-50. °8 League of Nations Doc., C.152.M.139.1940.X. 


THE INTER-AMERICAN NEUTRALITY COMMITTEE 


By Les G. FENWICK 
Of the Board of Editors; Member of the Committee 


The Inter-American Neutrality Committee now in session at Rio de 
Janeiro owes its creation to the spirit of ‘‘continental solidarity”? which has 
developed among the 21 American Republics during recent years. At the 
Inter-American Conference for Maintenance of Peace, held at Buenos Aires 
in 1936, the 21 American Republics adopted a Convention for the Mainte- 
nance, Preservation and Reéstablishment of Peace, in which it was provided 
that in the event that the peace of the American Republics should be men- 
aced, there should be consultation for the purpose of finding and adopting 
methods of peaceful co6peration; and it was further provided that, in the 
event of an international war outside America which might menace the peace 
of the American Republics, such consultation should also take place to de- 
termine in what way the American Republics might coéperate in order to 
preserve the peace of the American continents. 

At the Eighth International Conference of American States, held at Lima 
in 1938, the American Republics reaffirmed the principles upon which their 
continental solidarity was based and their collective determination to defend 
those principles against all foreign intervention and activities that might 
threaten them. They proclaimed anew their common concern as a group for 
the peace and security of each individual state; and they made provision for 
machinery of consultation by means of a meeting of their Foreign Ministers 
or of specially designated representatives of their Foreign Ministers.2 Thus 
was laid the basis for the meeting at Panama last September, when, in the 
presence of a common danger from the war in Europe, it was clear that the 
time had come for the American Republics to put into effect the principles by 
which their conduct was to be guided. 

The American Republics had also made provision in the Argentine Anti- 
War Treaty of 1933 that, in the event of war, they were tc endeavor ‘‘to 
adopt in their character as neutrals a common and solidary attitude.” ? At 
that time their object in seeking to adopt unified policies of neutrality was 
primarily as a means for the maintenance of peace, by shortening the dura- 
tion of a possible conflict, or by deterring in advance the commission of acts 

1 For the text of the convention, see Pan American Union, Congress and Conference Series, 
No. 22, p. 33; this JourNAL, Supp., Vol. 31 (1937), p. 53. For comment on the significance 
of the convention, see this JouRNAL, Vol. 31 (1937), p. 201. 

2 For the text of the Declaration of Lima, see Pan American Union, Congress and Confer- 
ence Series, No. 27, p. 92; this JourNAL, Supp., Vol. 34 (1940), p. 199. For comment on the 


significance of the Declaration, see this JourRNAL, Vol. 33 (1939), p. 257. 
3 For the text of the treaty, see this JouRNAL, Supp., Vol. 28 (1934), p. 79. 
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of aggression. In like manner the Convention to Coérdinate, Extend and 
Assure the Fulfilment of Existing Treaties between the American States, 
adopted at Buenos Aires in 1936, contemplated a unified policy of neutrality, 
‘fin order to discourage or prevent the spread or prolongation of hostilities”’ ; 4 
but on this occasion the object was limited to the case of hostilities between 
two or more of the American Republics themselves. In neither of the two 
treaties was there a suggestion of a common attitude of neutrality as a means 
of protecting the American Republics as a body against the effects of war in 
another part of the world. Hence the doctrines of neutral solidarity there 
set forth have no direct bearing upon the functions of the Inter-American 
Neutrality Committee. 

At the meeting of Ministers of Foreign Affairs of the American Republics 
held at Panama, September 23 to October 3, 1939, three main objectives 
were sought: first, to provide for the maintenance of a common policy of 
neutrality; secondly, to protect the American continents as far as possible 
from the effects cf the hostilities in Europe by the establishment of a ‘‘secur- 
ity zone’’; and thirdly, to initiate measures of economic codperation intended 
to protect the American Republics as far as possible from the economic 
effects of the disruption of their trade with the European states.® 

Provision for the maintenance of a common policy of neutrality was made 
by the adoption of a ‘‘General Declaration of Neutrality of the American 
Republies,’’ which recognized the need of maintaining a ‘‘common and 
solidary attitude” in the presence of the possible threat to the security of the 
American Republics from the European war. It affirmed the ‘‘ unanimous 
intention”’ of the American Republics ‘‘not to become involved in the Euro- 
pean conflict,’ and it stated that it was desirable to set forth the ‘‘standards 
of conduct”’ which the American Republics proposed to observe, reciting in 
detail certain rules of international law to be followed in relation to the bel- 
ligerents. In its closing paragraph the Declaration provided that, ‘“‘with a 
view to studying and formulating recommendations with respect to the prob- 
lems of neutrality, in the light of experience and changing circumstances,” 
there should be established, for the duration of the European war, an Inter- 
American Neutrality Committee, composed of seven experts in international 
law, who were to be designated by the Governing Board of the Pan American 
Union.® 

The sessions of the Neutrality Committee were formally opened on Jan- 
uary 15 in Rio de Janeiro. In his address of welcome Dr. Getulio Vargas, 
President of the Republic of Brazil, referred to the idea of the great Libera- 
tor, Sim6n Bolivar, in respect to the establishment of an American Congress 


4 For the text of the convention, see Pan American Union, Congress and Conference Series, 
No, 22, p. 37; this JouRNAL, Supp., Vol. 31 (1937), p. 53 ff. 

5 See Report on the Meeting of the Ministers of Foreign Affairs of the American Republics, 
Pan American Union, Congress and Conference Series, No. 29. 

6 For the text of the declaration, see ibid., 14; this JouRNAL, Supp., Vol. 34 (1940), p. 9. 
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at Panama which might discuss with other nations the high interests of peace 
and of war; and he went on to express the belief that the Committee, created 
by the American Republies a little more than a century after the prophetic 
words of the Liberator, would continue the work of unification foreseen by 
him, by formulating common rules of action for the defense of the principle of 
continental solidarity.’ 

A few days previous to its formal opening, the Committee had settled de- 
tails of its organization. Dr. Mello Franco, former Foreign Minister of 
Brazil, was elected Chairman of the Committee. Subcommittees were 
designated to examine and report upon the various questions submitted to 
the Committee. It was agreed that publicity should only be given to the 
decisions of the Committee after they had been forwarded to the Pan Ameri- 
can Union and had been transmitted by it to the several Governments, in 
accordance with the terms of the General Declaration of Neutrality.’ 

The functions of the Committee were understood to be strictly limited to 
the making of recommendations, more or less of the character of advisory 
opinions. The Declaration of Neutrality made it clear that the ‘‘standards 
of conduct”’ set forth in the Declaration must be supplemented by more 
detailed rules in order to secure uniformity, as far as possible, in the observ- 
ance by the American Republics of their neutral duties and in the mainte- 
nance of their neutral rights. Whether the desired uniformity would result 
from the recommendations of the Committee was left to the action to be 
taken by the individual American Republics upon the recommendations of 
the Committee. The recommendations themselves were without authority. 

The Committee laid great emphasis upon the fact that it represented not 
the particular states of which its seven members happened to be citizens, but 
the whole 21 American Republics collectively. Obviously it was necessary 
for the Committee to be in touch with the problems confronting the Ameri- 
can Republics, and with the special conditions affecting particular national 
policies. The distribution of the membership of the Committee among the 
21 Republics had naturally been made with that object in view.!° Never- 

7 For the text of the address, see Atas da Comissdo Interamericana de Neutralidade, Jan. 15, 
1940. At the present writing the minutes of the Committee are available only in Portuguese. 
Provision was made, however, at the Havana meeting for the publication of the minutes 
by the Pan American Union, which will doubtless put out English, Spanish and French 
texts as well. 

8 The decision of the Committee, taken at this time, that under the terms of its mandate it 
could not communicate directly with the Governments, was later altered by the meeting 
of Foreign Ministers at Havana. See below, p. 37. 

® While the meeting of Foreign Ministers at Havana, July 21-30, 1940, gave approval in 
general terms to the recommendations of the Committee, the approval has not yet been 
registered in the legislation of all of the individual states. 

10 At its opening meeting the Committee consisted of the following members: Luiz A. 
Podesta Costa, of Argentina; Afranio de Mello Franco, of Brazil; Mariano Fontecilla, of 
Chile; Alejandro de Aguilar Machado, of Costa Rica; Charles G. Fenwick, of the United 
States; Roberto Cérdova, of Mexico; and Gustavo Herrera, of Venezuela. Sefior Aguilar 
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theless, the Committee recognized that its primary objective was to meet 
the needs of the whole American community, from which it derived its 
competence and to which it owed its primary responsibility. In this respect 
the Committee was a unique development of inter-American procedure; and 
its members realized that if the confidence of the 21 American States in their 
limited membership was to be justified it would be necessary for them to ap- 
proach their work in the same spirit of ‘‘continental solidarity’ in which the 
Declaration of Neutrality itself had been conceived." 

The problem of organization settled, the Committee first undertook to 
determine the limits of its jurisdiction. This issue was given concrete form 
by the recent scuttling of the German pocket-battleship Graf Spee off the 
harbor of Montevideo, giving rise to the question of the measures which 
might be taken to secure observance of the security zone. A majority of the 
members of the Committee were of the opinion that the Committee had no 
jurisdiction to make recommendations in respect to the security zone; that 
its competence was limited by the General Declaration of Neutrality to 
problems of neutrality arising under existing international law, and that the 
observance of the security zone was a political rather than a legal question.” 
It was clear, however, that a number of the American Governments expected 
the Committee to prepare recommendations in respect to the observance of 
the zone. Under the circumstances, the Committee decided to address a 
formal inquiry to the American Governments through the Pan American 
Union, requesting an instruction from them whether they desired the Com- 
mittee to assume competence over the problems of the security zone.“ In 
order to obviate the difficulty that would arise in case the answers of the 
several American Governments should be in qualified or conditional form, 
the Committee requested the Pan American Union to secure if possible a 
collective answer, so that it would know whether it could proceed with the 
problem or not. 

While awaiting an answer on the question of competence in respect to the 
security zone, the Committee proceeded to deal with the specific problems 
presented to it, more or less in the order of their present urgency. The Gov- 
ernment of Uruguay had requested that the Committee include in its agenda 
a number of questions which had arisen in connection with the scuttling of 
the Graf Spee.“ In meeting this request the Committee decided that, as a 


Machado was replaced in March by Manuel F. Jimenez; Sefior Cérdova was replaced in 
May by Salvador Martinez Mercado; and Sefior Podesta Costa was replaced in October by 
Don Eduardo Labougle. 

1 This note was struck in the address of Sr. Fontecilla at the opening meeting, Atas, 
Jan. 15, 1940. 

12 The divergent opinions of the members on this subject may be found in the Atas, Jan. 
18, 19 and 23, 1940. 

13 See Atas, Jan. 23, 1940. 

14 The text of the communication of the Government of Uruguay may be found in Afas, 
Jan. 16, 1940. 
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general rule, its reeommendations on specific problems submitted to it should 
be made, not in the form of direct answers to the particular Government 
making the inquiry, but in the form of general recommendations which might 
become the basis for a common policy on the part of all of the American 
Republics. 

The most urgent of the problems presented by the Government of Uru- 
guay related to the internment of the officers and crew of the German mer- 
chant ship T’acoma which had taken part in the scuttling of the Graf Spee and 
had subsequently returned to the port of Montevideo. ‘Two specific ques- 
tions were raised in the Uruguayan note: Might a belligerent government 
give employment to interned persons of its own nationality in activities not 
connected with the war? and, Might it change the legal status of such per- 
sons while they were in the neutral country? 

In its recommendation, made on January 26, 1940," the Neutrality Com- 
mittee, after setting forth the principles of law governing internment, called 
attention to the fact that it is primarily a measure of precaution taken by the 
neutral state to prevent the interned persons from rejoining the armed forces 
to which they belonged or contributing directly or indirectly to the continu- 
ance of hostilities. It then proposed detailed rules in respect to the persons 
to be interned, the treatment of the sick or wounded, the status of escaped 
prisoners and of the shipwrecked officers and crew of belligerent warships 
and airplanes. It was held that belligerents might not ‘‘modify the juridi- 
cal status of the person interned in such a manner as to alter the effects of the 
internment.”’ This rule would preclude, for example, the transfer of an army 
officer to a diplomatic post in order to free him from the restrictions of in- 
ternment. The specific duties of the neutral state in respect to the interned 
persons were set forth in the recommendation, including the desirability of 
enabling the interned persons to gain their own livelihood; but the employ- 
ment of interned persons was to be ‘‘free of all dependence upon or subordina- 
tion to any of the belligerents.’’ The Committee explicitly refused to adopt 
the rule of the Hague conventions relative to releasing interned officers on 
parole, on the ground that to do so would be to violate ‘‘fundamental demo- 
cratic principles’”’ of the American States which forbid discrimination in re- 
spect to ‘‘the dignity and responsibility of all men,” whatever their status.! 

At the time of the adoption of the recommendation the Committee had 
before it the problem of belligerent troops taking refuge in neutral territory 
after active participation in hostilities. Subsequently it appeared that the 
broad terms of the recommendation would have to be qualified so as not to 


16 For the text of the recommendation, see this JouRNAL, Supp., Vol. 34 (1940), p. 75; 
Atas, Jan. 26, 1940. 

16 In coming to the decision against recommending the release of interned officers on parole 
certain members of the Committee were influenced by the fact that experience had shown 
that the officers of certain governments might be less trustworthy than privates, good faith 
in the observance of treaties having no longer the sacredness it formerly possessed. 
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include military and naval officers of a belligerent who might come to the 
neutral State as purchasing agents or in other commercial capacities. A 
similar exception would obviously have to be made to meet the situation in 
which Canadian troops quartered at points adjacent to American towns were 
permitted to cross the boundary and enter the neutral territory of the 
United States as transient visitors. Acting upon an inquiry from the Gov- 
ernment of Brazil, the Committee was led to make a formal ‘‘interpreta- 
tion”’ of Article I of its recommendation, indicating the limits of its applica- 
tion as originally intended.” 

The second problem raised by the Government of Uruguay related to the 
possibility of a uniform American rule excluding submarines from ports and 
territorial waters on the ground of the difficulty of keeping watch over their 
movements in fulfillment of the duties of neutrality. The Declaration of 
Neutrality adopted at Panama, in laying down the ‘‘standards of conduct”’ 
to be followed by the American States in their status as neutrals, had pro- 
vided that they might either exclude submarines altogether from their terri- 
torial waters or admit thera on condition that they conformed to the domes- 
tic regulations of each country.'® A majority of the Committee, having in 
mind the practice of a number of the American States, and wishing to con- 
demn submarine warfare in principle, urged that a general rule of exclusion 
be recommended.'® But the Committee as a whole, taking into account 
certain practical difficulties with which some of the American States would 
be confronted if an unqualified rule of exclusion were adopted, found it ad- 
visable to propose that the alternative rules of outright exclusion or of con- 
ditional admission, as adopted at Panama, be retained, supplementing them 
with provisions generally recognized as necessary to the control of the neutral 
state over the movements of submarines. It was recommended that neutral 
states which decided to admit submarines should require that they navigate 
on the surface, with their superstructure clearly visible and the national flag 
flying, and that they should follow the channels indicated by the local gov- 
ernment. For admission into ports or harbors, as distinct from territorial 
waters, special permission was to be obtained in each particular case. The 


17 The interpretation was based upon the Spanish and Portuguese texts of the recom- 
mendation in which the words ‘“‘penetrem”’ and ‘‘penetrarem” were used where the English 
text refers to persons in the armed forces of the belligerents who ‘‘enter” neutral territory. 
‘As defined in the dictionaries,” says the interpretation, ‘‘this word conveys the idea of 
entering into the interior of an area in spite of some difficulty or obstacle; so that it can not 
relate to individual persons who, although belonging to the armed forces of the belligerent, 
enter neutral territory after having fulfilled the normal conditions required for entrance.” 
Atas, Nov. 25, 1940. 18 Art. I, k. See above, n. 6. 

19 The preamble of the recommendation of the Committee recites ‘‘that the majority of 
the Committee considered it desirable to recommend the exclusion of submarines from 
neutral ports and harbors, being led to that conclusion not only by the difficulties attending 
the regulation of the activities of submarines but by a desire to give expression in that man- 
ner to the universal reprobation of the use of submarines as commerce destroyers.” 
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same provisions in respect to navigation on the surface and to flying the 
national flag were prescribed for the exceptional cases in which a state adopt- 
ing the alternative of excluding submarines from its territorial waters might 
admit them under conditions of force majeure. The rule of exclusion, when 
followed, was not to apply to territorial waters, such as the Straits of 
Magellan, in which international freedom of passage had been granted by 
custom or treaty.?° 

The third problem presented by the Government of Uruguay dealt with 
the activities of belligerent merchant vessels, such as the Tacoma, which, 
while in neutral ports or waters, undertook to put themselves at the service 
of warships. This problem was directly connected with the larger problem 
of the enforcement of the observance of the security zone; and in consequence 
the Committee broadened its proposals to include neutral as well as belliger- 
ent merchant vessels which might engage in the proscribed activities. The 
recommendation, submitted on February 2, 1940,” first laid down the general 
rule of international law that the neutral state must take the means at its 
disposal to prevent its ports and territorial waters from being utilized as 
bases of belligerent operations. In pursuance of this rule the neutral state 
must prevent merchant vessels in its territorial waters from maintaining 
any contact with warships of the belligerents by means of which such war- 
ships might receive assistance. The granting of any such assistance was to 
have the effect of constituting the merchant ship an ‘‘auxiliary belligerent 
vessel of war,”’? an exception being made in favor of humanitarian services. 
The penalty for granting such assistance was to be the internment of the 
vessel and its officers and crew, together with any pecuniary penalties pre- 
scribed by the local legislation. Article V of the recommendation provided 
more specifically that merchant ships in neutral American ports should not 
be allowed to take on ‘‘arms or material of war, persons, provisions or fuel 
with intent to deliver the same to belligerent warships on the high seas.” 
In order to secure the observance of this rule there was to be rigid inspection 
in each port of the ship’s manifest and other papers showing the cargo taken 
on board in the port, accompanied by a written declaration by the captain 
and the agent or owner that the ship would not “‘engage in any belligerent 
activity whatever” and that the cargo would not be delivered in any port 
other than the one of destination and would not be delivered to ships of 
belligerent nationality. The problem here was to exercise such control over 
the cargo shipped by the vessel as to insure against its delivery to a bellig- 
erent warship, without at the same time imposing an undue burden upon the 
hundreds of merchant ships daily engaged in normal commerce. For this 


20 For the text of the recommendation, see this JouRNAL, Supp., Vol. 34 (1940), p. 78. 

21 For the text of the recommendation, see this JouRNAL, Supp., Vol. 34 (1940), p. 80. 

22 The term ‘‘auxiliary transports”, used in the General Declaration of Neutrality adopted 
at Panama, was applied to belligerent merchant vessels which supplied belligerent warships 
with fuel. Art. 3, g. 
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reason the Committee limited to ‘‘suspicious cases” the further requirement 
that a certificate of delivery issued in the port of destination should be pre- 
sented on the return trip, together with the execution of a bond to be for- 
feited in case the certificate of delivery should not be presented. 

On January 23 the Committee had addressed to the American Govern- 
ments, through the Pan American Union, an inquiry with respect to the as- 
sumption of jurisdiction over the security zone. On March 2, the Union 
transmitted to the Committee the reply of the Governments, which unani- 
mously expressed the desire to have the Committee undertake a study of the 
security zone and propose measures for its enforcement.24 The problem 
was a difficult one, inasmuch as it involved an attempt on the part of the 
American Republics to establish a new rule of international law and to secure 
its observance by measures which might stiil be consistent with the status of 
neutrality. In the Declaration of Panama” which created the zone the 
Governments of the American Republics took the position that the establish- 
ment of the zone was a “‘measure of continental self-protection” and that on 
this ground they had an “‘inherent right” to have the waters adjacent to the 
American continents remain free from the commission of hostile acts by the 
belligerents. It was understood at the time that this assertion of an ‘‘in- 
herent right” was not to be regarded as equivalent to the existence of a 
positive rule of international law. For the Declaration, after defining the 
limits of the zone, went on to announce that the American Republics would 
endeavor ‘“‘through joint representation” to the belligerents, ‘‘to secure 
compliance by them”’ with the provisions of the Declaration, thus clearly 
indicating that the American Republics recognized a distinction between an 
“inherent right’’ based upon an inference from fundamental principles as 
applied to new situations, and a binding “‘legal”’ obligation arising from an 
accepted rule of international conduct. Nevertheless the Declaration made 
it clear that the ‘‘inherent right’’ which it asserted was not to be regarded by 
the belligerents as nothing more than a mere appeal to them to observe the 
restrictions of the zone. For the succeeding paragraph announced that 
should the American Republics consider it necessary, that is, should their 
joint representation fail to bring the desired response, they would “‘ consult 
together to determine upon the measures”? which they might individually 


23 See above, n. 13. 

*4 Atas, April 2, 1940. Appendix. The reply, sent by the Director of the Pan American 
Union by cable, was as follows: 

‘‘Would inform you that the Governments of the 21 American Republics agree that the 
Committee should take competence of the problems presented by the Declaration of Panama 
relative to the security zone in order that the Committee may formulate recommendations 
both in respect to the conditions that appear to give rise to difficulties in securing observance 
of the Declaration of Panama as well as in respect to possible methods of obtaining more 
effective observance of the Declaration on the part of the belligerents.”’ 

% For the text of the Declaration. see Pan American Union, Congress and Conference 
Series, No. 29, p. 19. 
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or collectively undertake in order to secure compliance with the provisions 
of the Declaration. This clearly indicated a determination to stand by the 
proposal; and the intention to do so was reinforced by the suggestion that, if 
the need should arise, the American Republics might undertake to patrol 
the waters within the zone adjacent to their respective coasts.” 

The test case of the security zone came on December 13, 1939, with the 
battle between three British cruisers and the German pocket battleship Graf 
Spee. The American Republics promptly transmitted to France, Great 
Britain and Germany a joint statement, under date of December 23, pro- 
testing not only against the naval engagement in which the Graf Spee was 
involved, together with the subsequent scuttling of the ship, but against the 
various cases in which German merchant vessels were sunk or were detained 
by British ships. ‘‘ All these facts,” it was said, ‘‘ which affect the neutrality 
of American waters, compromise the aims of continental protection provided 
for by the Declaration of Panama .. .”’ The protest closed with the warn- 
ing that the American nations proposed to consult as to the adoption of more 
adequate measures of protection, among which would be to prevent 
belligerent vessels from obtaining supplies and repairing damages in 
American ports when they had committed warlike acts within the security 
zone.”? 

In its reply on January 14, 1940, to the joint protest of the American 
Republics, Great Britain took the position that inasmuch as acquiescence in 
the Declaration of Panama involved ‘‘the abandonment of certain legitimate 
belligerent rights’’ it could not give its assent to the security zone except 
upon the assurance that the zone would not provide German warships and 
supply ships with ‘‘a vast sanctuary” from which they could emerge to 
attack Allied shipping and to which they could return to avoid being brought 
into action, and in which some unneutral service might be performed by non- 
German ships. Further, it would be necessary to insure that German war- 
ships would not use the zone to pass with impunity from one ocean to the 
other, and that German merchant ships would not take part in inter-Amer- 
ican trade and earn foreign exchange. The note proceeded to repudiate the 
application of ‘‘sanctions”’ or ‘‘ punitive measures”’ suggested in the state- 
ment of the American Republics, which, it held, did not ‘‘spring from the 
accepted canons of neutral rights and obligations.’”’ The only effective 
method of attaining the object of the American States would be for them to 
see that the German Government should send no more warships into the 
zone and that the German merchant vessels in American waters ‘‘be laid up 


%6 For an analysis of the Declaration of Panama, see C. G. Fenwick, American Neutrality: 
Trial and Failure, p. 129 ff.; P. M. Brown, C. G. Fenwick, Q. Wright, this JourNat, Vol. 
34 (1940), pp. 112, 116, 246. 

27 For the text of the protest, see Department of State Bulletin, Dec. 23, 1939, Vol. I, 
No. 26, p. 723; Pan American Union, Law and Treaty Series, No. 13, Supp. No. 1, p. 30. 
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under Pan American control” for the duration of the war.?* The reply 
of the French Government was along the same general lines.?° 

The German Government, in its note of February 14, approached the 
problem from a different angle.2° Observing that the proposals of the Decla- 

ation ‘‘would mean a change in existing international law,” it did not ‘‘take 
the stand that the hitherto recognized rules of international law were bound 
to be regarded as a rigid and forever immutable system.” Rather, these 
rules had to be adapted to new conditions. But inasmuch as the zone could 
not be in force until accepted by Germany, the protest of the American 
Republics made in advance of that acceptance was not well grounded. The 
note then took up the conditions upon which the new rule might be accept- 
able to Germany. As things stood, the situation of Germany and the other 
belligerent Powers appeared to be ‘‘disparate’’, in that Great Britain and 
France had “‘possessions and bases”’ on the American continents and on 
islands offshore; so the effect of the security zone desired by the neutral 
American Governments was ‘“‘fundamentally and decisively impaired to 
start with.’”’*t This “inequality”’, it was said, might be eliminated to a cer- 
tain extent if Great Britain and France would pledge themselves not to 
make their possessions ‘‘starting points or bases for military operations”’; 
but even then there would still remain the fact that Canada, a belligerent 
state, not only adjoined the zone on the east and the west but that portions 
of Canada were actually surrounded by the zone.*2 Nevertheless, the note 
concluded, a further exchange of ideas would still be in order but for the fact 
that the British and French Governments had indicated that they were not 
willing ‘‘to take up seriously’’ the idea of the security zone. 

In preparing its recommendation upon the security zone the Neutrality 
Committee came to the conclusion that, in view of the arguments made in 
the replies of the belligerents to the protest of December 23, it was desirable 
to set forth the legal basis upon which the claim of the American Republics 
rested. In consequence, the recommendation, made on April 27, 1940,%* 

28 For the text of the British reply, see Department of State Bulletin, Feb. 24, 1940, 
Vol. II, No. 35, p. 199. 29 For the text, see ibid. 30 For the text, see ibid. 

3t The note referred to the British and French possessions on the American continents as 
constituting ‘‘exceptions to the Monroe Doctrine”? — a statement so inaccurate historically 
as to suggest an intention to prejudice American opinion against permitting the British and 
French to usethem. The possessions antedate the Monroe Doctrine; and President Monroe 
specifically excluded them from its application in his statement that “with the existing colo- 
nies or dependencies of any European Power we have not interfered and shall not interfere.” 

32 The implied assumption in the German note that it was the duty of the neutral state to 
offset the advantages which one or other of the belligerents might have by reason of its geo- 
graphical situation was an utterly unfounded interpretation of neutral duty, which could 
lead to the conclusion that the neutral state, in order to be “impartial”, would be obliged 
to equalize its relations with the belligerents by ‘partiality’? towards the less favored 
belligerent. 

% For the text of the recommendation, see this JouRNAL, Supp., Vol. 35 (1941), p. 38. 
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was preceded by an elaborate preamble in which the Committee argued the 
case for the zone both in principle and in the light of its practical application 
under the circumstances with which the belligerents were confronted. The 
claim to the security zone, it was held, was justified by the fundamental law 
of self-protection which ‘‘must take new forms to meet the new conditions 
presented by the present war.” ** The fact that the American Republics 
had announced their intention to endeavor by joint representation to secure 
compliance by the belligerents with the zone was not to be interpreted as 
meaning that its acceptance was to be dependent upon their arbitrary 
decision. Respect for the zone did not imply, in the judgment of the Com- 
mittee, the abandonment of the right of self-defense by a belligerent against 
an attack of the enemy; but that situation could be met if each of the bel- 
ligerents gave its consent to respect the zone subject to the condition of its 
acceptance by the other belligerent, ‘‘the result of which would be the ac- 
ceptance of both.”’ More specifically, the claim of the American Republics 
in respect to the zone had resulted from the adoption by the belligerents of 
methods of warfare which had “practically closed the highways of neutral 
commerce with many nations of Europe,” resulting in heavy losses to neutral 
shipping. The establishment by the belligerents of war zones fully justified 
the neutral American States in making their continental waters a zone of 
peaceful activities by segregating them from the theater of war. 

The Committee recognized that the neutral states must contribute on 
their part to the prevention of hostile acts within the security zone, particu- 
larly ‘“‘by preventing unlawful assistance being given to warships from their 
ports and territorial waters’; and it called attention in this respect to its 
earlier recommendation on auxiliary transports. In regard to the width 
of the zone, the Committee, rejecting the suggestion that the establishment 
of the zone involved ‘‘any extension of the juridical status of territorial 
waters, ’’ argued that the purpose of the zone was not only to ensure the safety 
of coastal towns and of local shipping, but to protect inter-American shipping 
in the normal maritime routes of commerce and trade between the countries 
of America, and that the same objections taken by the belligerents would 
hold equally against a narrower zone which would not offer the necessary 


* The distinction between a fundamental principle of international law and a concrete 
rule of international custom was discussed at length by members of the subcommittee ap- 
pointed to draft the recommendation. Nothing is clearer in international law than that 
there are wide differences in the intrinsic importance of the rules of conduct which it pre- 
scribes, some being derived directly from the primary assumptions and essential conditions 
of a community of nations, others being the result of mutual convenience embodied in the 
consistent practice of states. The dynamic character of international law, as of constitu- 
tional law, consists in the constant adaptation of fundamental principles to the changing 
conditions of passing years. In a well-organized international community this adaptation 
would and should be effected by the orderly processes of peaceful negotiation. 

35 See above, n. 21. 
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protection to American shipping.** Answering the British argument that 
the protection given by the zone to German merchant vessels which might 
engage in inter-American trade would enable them to earn exchange for 
Germany, the Committee held that there was no obligation on the part of 
neutrals to prevent belligerent nationals from earning funds and disposing of 
them as they might wish, and that the argument made by Great Britain 
would, if pushed to its extreme, prevent all commerce between neutrals and 
belligerents. Answering the German argument that before the zone could be 
put into effect the American Republics must remove the “‘disparity”’ created 
by the British and French colonial possessions on the American continents, 
the Committee pointed out that neutral states had never been required 
“to make discriminations based upon the respective geographic situations 
of the belligerents,”’ and it called attention to the fact that these posses- 
sions were expressly excepted from the zone.*” The British argument that 
the zone might be used as a “‘sanctuary” for German ships was dismissed 
by the assertion that the zone afforded protection on equal terms to both 
belligerents and neutrals, and that the Declaration of Panama regarded any 
use of the zone for hostile purposes as unlawful, that is to say, the zone itself 
was not to be used as a base of hostile operations. At the same time the 
Committee, realizing the probability that the numerous German merchant 
vessels in American ports would attempt to act as “‘auxiliary transports” 
by supplying German raiders on the high seas, announced that the continued 
presence of merchant ships in port after their normal commercial business 
had been concluded should lead to the conclusion that they had ‘abandoned, 


36 Had the security zone been limited to an average width of fifty, or even thirty, miles, 
the claim to it would doubtless have seemed to the public at large as a more reasonable one; 
yet every argument advanced by the belligerents against the wider zone would have been 
as effective against the narrower zone, while the inconvenience to neutral commerce would 
have been far greater. 

37 The meaning of this somewhat vague phrase, that “the undisputed possessions of 
European countries which happen to be within the zone are expressly excepted from the 
zone”’ is that the Committee read the terms of the Declaration of Panama to signify that 
the zone stopped at the territorial waters around these possessions, so that, for example, an 
attack by a German raider upon British shipping lying in the harbor of Trinidad would not 
be a “‘hostile act” within the zone. Doubtless the declaration went too far in making that 
concession, which might result in losses to neutral shipping making temporary stops at ports 
located in these possessions. But it was difficult for the Committee to avoid interpreting 
the declaration to that effect. The insertion of the word “‘undisputed”’ before ‘‘ possessions”’ 
was made in order to prevent even an indirect inference from being drawn in respect to 
pending controversial claims. In signing the declaration the Argentine Government took 
occasion to announce that it specifically reserved and maintained intact ‘the legitimate 
titles and rights of the Argentine Republic to islands such as the Malvinas (Falklands), as 
well as to any other Argentine territory located within or beyond the said zone.” 
Guatemala was impelled by the reservation of the Argentine delegate to make “a like 
declaration and reservation” with respect to its controversy with the British Empire over 
Belize. 
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at least temporarily, their commercial character,” so as to justify their 
detention in port.*® 

Anticipating the necessity of sanctions for the enforcement of the zone, the 
preamble first points out that, inasmuch as the right of self-defense by one 
belligerent against another was admitted, it would be necessary, in the event 
of a violation of the zone, to determine which of the belligerents took the ini- 
tiative in the hostilities; and to this end it would be necessary for the Ameri- 
can States to authorize a commission to investigate the facts leading to the 
violation of the zone. Meeting the argument of Great Britain against sanc- 
tions or punitive measures, the preamble closed with the assertion that the 
admission of warships to foreign ports was not an absolute right even in time 
of peace, and that in time of war neutral states were justified, according to 
Article 9 of the Thirteenth Hague Convention of 1907, in prohibiting the 
admission of belligerent warships when they had not conformed to local 
regulations intended to protect neutrality.*® 

Following this elaborate justification of its provisions, the recommendation 
proceeds to lay down the specific rules which the American States might 
adopt in common for the enforcement of the security zone. The zone was 
to be considered an ‘‘open sea”’ for the peaceful traffic of the ships of every 
flag. No hostile acts and no “belligerent activities’? were to be committed 
or undertaken within it. Belligerent operations begun outside the zone and 
continued within it were not included in the prohibition, provided there was 
no break in the continuity of the action; 4° nor were measures of self-defense 
included. The American Republics were to adopt within their respective 
jurisdictions such regulations as might be necessary to prevent contacts 
between merchant ships in their ports and belligerent warships. Specific 


38 The Committee discussed at length the legal basis upon which the neutral state might 
detain belligerent merchant vessels which had overstayed the time required for their normal 
commercial purposes. Three arguments were used: that the presence of these vessels in the 
regular centers of shipping constituted an obstacle to normal traffic; that experience had 
shown that they took advantage of opportunities to give unlawful assistance to belligerent 
warships; and that their departure might give rise, under certain circumstances, to a viola- 
tion of the security zone. Underlying the arguments was the principle of international law 
that foreign merchant vessels have no absolute right to enter and remain in neutral ports 
apart from the transaction of normal commercial business. 

39 Art. 9 provided that a neutral Power must apply impartially to the two belligerents the 
conditions, restrictions or prohibitions made by it in regard to the admission of belligerent 
warships and their prizes to its ports. ‘‘ Nevertheless,” the article continued, ‘‘a neutral 
Power may forbid a belligerent vessel which has failed to conform to the orders and regula- 
tions made by it, or which has violated neutrality, to enter its ports or roadsteads.” The 
phrase ‘which has violated neutrality’? seemed to the Committee sufficiently broad to in- 
clude a violation of the security zone, which the American States claimed as a neutral right. 

4° This was a concession which the Committee felt must of practical necessity be made to 
the belligerents, there being no probability that the weak sanctions attending a violation of 
the zone would deter a belligerent from pursuing its enemy into the zone when the battle 
appeared to be going in its favor. 
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regulations were proposed in accordance with which merchant ships of 
belligerent nationality, which had taken refuge in American ports and had 
remained for an undue length of time, might be prevented from leaving under 
conditions that might give rise to violations of the zone. In the case of a 
violation of the zone, an international commission, previously created with 
appropriate jurisdiction, was to determine which of the belligerents took the 
initiative; and, in the light of the facts thus determined, the American States 
were to consult to decide whether the case called for a collective protest to 
the belligerent considered to have been the aggressor, and for the denial, by 
collective action, of admission to their ports of the warships or airships guilty 
of the violation, and the further denial of admission to their ports and terri- 
torial waters of all warships of the belligerent which took the initiative in the 
acts of hostility in violation of the zone.*! 

The recommendation on the security zone was forwarded to the Pan 
American Union, to be transmitted by it to the Governments of the Ameri- 
can States. At the express request of a number of these governments, no 
publicity was given to the recommendation at the time it was made. The 
question of sanctions was a delicate one; and even though the recommenda- 
tion of the Committee created no obligation for the individual governments, 
it was felt that further consultation between them would be less embarrassing 
if the proposals of the Committee could be withheld from public discussion 
until a conclusion was reached.” 

In the meantime, events were occurring in Europe which were to have 
important reactions upon the work of the Committee. The violation by 
Germany of the neutrality of Denmark and Norway had been accepted as 
in character with other acts of German lawlessness, and it had provoked no 
more than individual expressions of indignation on the part of members of 
the Committee. A month later came the violation of the neutrality of Hol- 
land, Belgium and Luxemburg; and, in the face of it, members of the Com- 
mittee realized that the whole law of neutrality was now at issue. Could 
the Committee take any action under the circumstances? In view of the 
temporary absence of two of its members, the Committee held on May 15, 
17, 20 and 21 four extra-official sessions, at which consideration was given 
to two projects submitted by one of the members. The first of these was in 
the form of a recommendation, ‘‘that the American Republics, acting col- 
lectively, issue a solemn and formal protest against the invasion by the Ger- 
man Government of the territory of unoffending neutral states’’; and that 

‘1 The Committee was obviously proceeding cautiously in the matter of sanctions, due not 
only to the probable difficulty that would attend the determination of which belligerent 
took the initiative in violating the zone, but to the anticipated reluctance of certain of the 
American States to take any action that might be regarded by the belligerents as com- 
promising their neutrality. 

“The recommendation was subsequently made public, being included in the Special 


Handbook prepared by the Pan American Union for the use of the delegates at the Havana 
meeting. 
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they ‘‘set in motion, as promptly as possible, the procedure of consultation, 
in order to decide how their common interests in the maintenance of peace 
may best be protected under the circumstances.” The recommendation 
was preceded by a preamble setting forth the reciprocal character of neutral 
duties and neutral rights and affirming that the violations of the neutrality 
of the five small states were ‘‘wrongs committed against all other neutral 
States,’ inasmuch as they constituted ‘“‘an attack upon the fundamental 
principles of neutrality upon which all the rights and duties associated with 
that status are dependent.”” At the same time the violations had resulted 
in grave financial losses to the American States from the interruption of 
normal commercial relations with the states whose neutrality had been vio- 
lated. Apart from any measures that might be taken to redress the wrongs 
thus done to them, the American Republics could not remain silent, the pre- 
amble read, ‘“‘ without appearing to acquiesce in the acts of aggression which 
have destroyed the foundations of good faith between nations and made 
futile any reliance upon the observance of the duties of neutrality as a means 
for the avoidance of war.” 

Several members of the Committee opposed the adoption of the recom- 
mendation on the ground that it went beyond the functions assigned to the 
Committee by the Declaration of Panama. At the same time it was pointed 
out that in the meantime, since the introduction of the recommendation, the 
Government of Uruguay had proposed to the other American Republics the 
adoption of a collective protest and that it appeared to have received the 
approval of almost all the governments.“ The ‘protest’? recommendation 
was, in consequence, abandoned. 

The second project called forth by the invasion of the small neutral states 
was in the form of an inquiry (consulta) as to the jurisdiction of the Com- 
mittee. The preamble introducing the recommendation recited that, inas- 
much as the Committee derived its authority and functions from the General 
Declaration of Neutrality adopted at Panama, it was restricted to making 
recommendations in accordance with the established rules of international 
law and was unable to take account of the “fundamental changes that have 
taken place in the law of neutrality arising from the open repudiation by one 
of the belligerents of the most fundamental rights of neutral states, raising 
the question whether it is possible for the American States to continue to 
observe neutral duties for the benefit of a belligerent state which is on its 
part trampling upon neutral rights.”” The recommendation itself went no 
further than to request that the Governments of the American Republics 
‘consider whether the Inter-American Neutrality Committee, acting within 


“8 For the text of the project, see Atas das Reunides Extra-Oficiais, May 15-21, 1940. 

“ The proposal of the Government of Uruguay that a joint declaration be made by the 
American Republics protesting against the violation of neutrality in Europe may be found 
in Department of State Bulletin, May 18, 1940, Vol. II, No. 47, p. 541. For the declaration 
as adopted, see ibid., May 25, 1940, Vol. II, No. 48, p. 568. 
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the restrictions now imposed upon it, is able to meet the problems of neu- 
trality as they have been created by the recent development of events.” “ 

It was evident that this proposal of a consulta on the part of the American 
Governments was no more than an attempt on the part of those supporting 
it to emphasize publicly the fact that the Committee was embarrassed to 
continue making recommendations on technical points of neutrality without 
registering in this indirect way its sense of moral indignation over the viola- 
tion by Germany, in so ruthless a manner, of the fundamental principles of 
neutrality. Just what measures the Committee could have proposed if its 
jurisdiction had been enlarged to take account of the effects of the ‘‘funda- 
mental changes” in the law of neutrality was not seriously considered. 
References were made to the status of ‘‘armed neutrality,” to the ‘‘right of 
retaliation” on the part of neutrals against belligerents violating neutral 
rights, to the larger right of nations to defend the principles of law upon which 
the security of the community ultimately depended. In opposition to the 
proposal, the same points of view were expressed in the Committee that had 
been brought against the project of recommending a formal protest, namely, 
that the functions of the Committee were “‘strictly juridical’’, and that it 
was for the American Governments to pass upon the political aspects of the 
situation created by the acts of the German Government. As a result of an 
extended exchange of views in respect to both projects, it was decided to 
take no formal action in the matter, but to prepare special minutes of the 
four sessions in which the separate opinions of the five members taking part 
in the discussions could be set forth.‘ 

When the Committee reconvened in full membership on May 29, 1940, 
it was decided that the rules of procedure adopted when the Committee 
began its sessions should be modified to permit meetings to be held without 
the necessity of all the members being present. In accordance with the new 
rule, it was made possible to hold meetings with the presence of not less than 
four members, and to make recommendations with the approval of a ma- 
jority of the whole membership.‘7 Several proposals were introduced look- 
ing to the designation of periodic sessions, so as to avoid the necessity of 
permanent residence in Rio de Janeiro for those members who could not 
give their undivided attention to the work of the Committee. But in view 
of the new rule avoiding the necessity of full membership, no action was 
taken in the matter. 

The problem of postal correspondence had been brought before the Com- 
mittee at the instance of the Government of Brazil. On or about December 
26, 1940, the Brazilian merchant vessel Almirante Alexandrino, bound for the 
port of Vigo, had been boarded off the coast of Spain by officers of a French 
patrol ship, who, after a careful search of the ship, had removed twenty 


45 For the text, see Atas das Reunioes Extra-Oficiais, May 15-21, 1940. 
46 See notes 43, 44. 47 Atas, May 29, 1940. 
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bags of Brazilian mail destined to Germany. The Brazilian Government, 
invoking Article I of the Hague Convention, had protested to the French 
Government, which in turn justified the measure on the ground of its right 
to search for contraband of war.4® The case was but one of a number that 
had occurred since the beginning of the war; and the Committee followed its 
usual practice of formulating its answer to the Brazilian Government in 
general terms which might form the basis of a common policy for all of the 
American States. 

The problem was a complicated one and there were wide divergencies of 
opinion of the part of the members of the Committee. The starting point 
was obviously Article I of the Eleventh Hague Convention of 1907, the first 
paragraph of which laid down the broad rule that ‘‘the postal correspondence 
of neutrals or belligerents, whatever its official or private character may be, 
found on the high seas on board a neutral or enemy ship, is inviolable.” 
The convention had made an exception of correspondence destined to a 
blockaded port, and no difficulty was found by the Committee in that re- 
spect; nor was there hesitation in regarding parcels-post articles as not in- 
cluded in postal correspondence ’’, following the general understanding dur- 
ing the World War. It was assumed that, in spite of the failure of a number 
of states to ratify it, the convention could nevertheless be taken to repre- 
sent the consensus of the civilized world at the time of its adoption.*® 
The controversial issue was whether the rule of inviolability which it laid 
down was any longer binding in view of its practical abandonment during 
the World War, some members of the Committee holding that the violation 
of a rule could not of itself destroy its legal force, others holding that the 
original rule of the Hague Convention was too vague and indefinite not to 
be influenced by international practice to the contrary, even if the conven- 
tion in which it was incorporated had been generally ratified.®° 

The members of the Committee found themselves in agreement that, if 
the Hague rule was to be adhered to, the words “‘postal correspondence” 
must be limited to genuine ‘‘epistolary correspondence”’ as distinct from 
sealed letters or packets containing stocks, bonds, money orders, checks, and 
other forms of contraband. But if this distinction was to be made, how was 
it to be put into effect without giving to the belligerent the right to open 


48 See Atas, April 3, 1940. 

49 Tf this should appear to be too broad an assumption in view of the fact that the Eleventh 
Hague Convention did not embody generally observed international practice at the time of 
its signature, the attitude of the Committee was that there was a difference between the 
technical binding character of a multilateral convention, such as the one in question, and 
the value of the same convention as evidence of what was regarded at the time of the signa- 
ture of the convention as the rule which should prevail in the future. 

5° The conflicting practices of the leading nations in the years before 1907, together with 
the concessions made by Secretary Lansing during the World War, may be found in Harvard 
Draft Convention on Rights and Duties of Neutral States (P. C. Jessup, Reporter), this 
JOURNAL, Supp., Vol. 33 (1939), pp. 175, 640 ff. 
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sealed mail in order to determine its contents? *! The Committee discussed 
at length the suggestion that the neutral state itself might undertake to 
determine by a preliminary inquiry the genuineness of the postal correspond- 
ence for which it proposed to claim inviolability, and that this could be done 
without violating domestic standards in respect to the inviolability of the 
mails by leaving it to the voluntary act of the person sending the letters to 
prove that they contained no articles of contraband. Letters thus verified 
could be placed in separate mail bags and could be guaranteed by the neutral 
not to contain contraband and therefore to be entitled to inviolability. Ob- 
jection was taken, however, to this method as entailing too heavy a burden 
upon the neutral state; with the result that the Committee fell back upon a 
rough ‘“‘external test’”’ based upon prohibitions in respect to the contents of 
epistolary correspondence and regulations in respect to the weight of 
individual items. 

The recommendation, as finally adopted on May 31, 1940, reaffirmed the 
principle of inviolability contained in Article I of the Eleventh Hague Con- 
vention; * but at the same time it recognized that experience subsequent to 
the adoption of the convention had shown that the chief obstacle to its 
observance by the belligerents had been the failure of neutral states to draw 
a distinction between epistolary correspondence and other postal communi- 
cations for which inviolability could not be claimed. In order to avoid 
having this distinction made by the belligerents, which would involve the 
seizure and examination of all mails, including correspondence to which the 


51 The problem was almost identical with that confronting Secretary Lansing during the 
World War. But a number of American Governments appeared to be unwilling to make 
the concessions which Secretary Lansing then thought necessary. Compare the position 
taken by the Department of State in the note of Secretary Hull, released Jan. 2, 1940, pro- 
testing against the removal by the British authorities from American and other neutral ships 
of American mail addressed to neutral countries: ‘‘This Government readily admits the 
right of the British Government to censor private mails originating in or destined to the 
United Kingdom or private mails which normally pass through the United Kingdom for 
transmission to their final destination. It cannot admit the right of the British authorities 
to interfere with American mails on American or other neutral ships on the high seas nor 
can it admit the right of the British Government to censor mail on ships which have in- 
voluntarily entered British ports.”’ Department of State Bulletin, Jan. 6, 1940, Vol. II, 
No. 28, p. 3. 

52’ The purpose of this suggestion was primarily to protect the confidential character of 
business correspondence, in view of the complaints during the World War against the ad- 
vantage taken by the authorities censoring neutral mails. 

53 For the text of the recommendation, see this JouRNAL, Supp., Vol. 34 (1940), p. 135. 

54 The assertion by the Committee, in the preamble of the recommendation, that the in- 
violability of correspondence was a “‘fundamental juridical concept, designed to protect, 
along with the recognition of the other rights of man, the full development of individual 
activities within the state and in the relations of the international community,” parallels in 
its abstract character other attempts of the inter-American community to restrain belliger- 
ents by appeals to principle. Compare the Panama resolution on contraband of war, below, 
n. 74, 
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principle of inviolability applied, it was desirable that the neutral states 
themselves, from which the mails proceeded, should put into effect measures 
which, ‘‘ with due respect to the principle of inviolability,”’ * would establish 
a convenient separation of the two classes of mails. This separation was to 
be effected by the organization by the neutral American States, within their 
respective postal administrations, of a ‘‘special service of epistolary cor- 
respondence destined to belligerent countries,’ which should carry only 
letters (cartas missivas), business papers or post cards, and should not include 
any of the objects enumerated in paragraph 4 of Article 34 of the Universal 
Postal Convention of Cairo of 1934, namely, bank notes, gold, silver, precious 
stones, or merchandise of any kind. The individual items of this corre- 
spondence were to be limited in weight to three postal units; and the mail 
pouches of this service were to be specially marked so as to distinguish them 
from other mail bags. Inasmuch as the methods of control thus proposed 
were applicable only to mail destined to belligerent countries or to countries 
occupied by belligerents, it was provided that no mail having such destination 
should be included in American pouches destined to neutral non-American 
states. 

The recommendation recognized that the prohibitions relative to the 
inclusion in epistolary correspondence of forbidden articles, together with 
the regulations as to the weight of individual items of correspondence, could 
not insure absolutely that the mail pouches marked as ‘‘epistolary corre- 
spondence”? would not ‘‘be used improperly to carry objects or matters 
which the belligerents hold to be contraband of war’’; but it took the position 
that ‘‘such a possibility cannot justify a claim for the examination of this 
correspondence, for if such a claim were admitted, the principle of inviola- 
bility of correspondence would forthwith lose all application and there would 
be no limitation whatever upon the right of search and seizure, which was 
precisely what Convention XI of The Hague attempted to circumscribe 
within reasonable confines.” ** The Committee expressly rejected the claim 
of the belligerents to examine correspondence ‘‘for the purpose of preventing 
the communication of information of a political or military character,’’ hold- 
ing that the admission of such a claim would necessitate the examination 
even of epistolary correspondence which had never been considered subject 
to censorship by the belligerents. Moreover, it was held that the inviola- 
bility enjoyed by neutral correspondence on the high seas should not be lost 


55 In other words, the neutral state must find some way of assuring itself of the genuine 
“epistolary”’ character of sealed correspondence without opening letters to investigate their 
contents. 

56 The principle relied upon was that in the conflict between the belligerent claim to search 
for contraband and the neutral claim to the inviolability of “genuine” correspondence, the 
relatively small loss to the belligerent resulting from the inclusion in sealed letters of the for- 
bidden articles was more than offset by the advantage to the neutral resulting from the pro- 
tection of business secrets and other confidential material from belligerent censorship. 
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merely because the ship transporting it should be forced into a port of con- 
traband control.’ 

While the recommendation on postal correspondence was being drafted, 
events were occurring in Europe which made it difficult for certain members 
of the Committee to consider the problem in its purely technical aspects. 
How was it possible to condemn minor infractions of international law on 
the part of Great Britain and France when major crimes, felonies of the 
most terrible character, were being committed by Germany? The offense 
of France in the Almirante Alexandrino case amounted to no more than a 
temporary detention of the mails during the search for contraband. It was 
believed by the Committee to be in violation of international law; but in its 
practical effects it was of relatively little consequence. Certain members of 
the Committee felt embarrassed to proceed in all seriousness with the recom- 
mendation unless they could at the same time give expression to their con- 
ception of the relation of the problem to the invasion by Germany of the 
small neutral states. Read in this context, the letter forwarding to the 
Director of the Pan American Union the recommendation of the Committee 
is intelligible, if somewhat lacking in rigorous logic. After noting the facts 
which led to the recommendation, the note proceeds to observe that the 
Committee formulated it “‘for the purpose of contributing to a solution of 
the problem presented to it, without, however, failing to realize that the 
problem is of relatively little importance compared with the appalling 
violations of the law of neutrality resulting from the invasion of neutral 
territories by the forces of one of the belligerents.”’ 58 

The problem of automatic contact mines came before the Committee at 
the request of the Government of Venezuela, whose Foreign Minister, Sefior 
Gil Robles, had submitted to the Chairman of the Committee, on February 
2, 1940, a memorandum expressing the views of his Government and sug- 
gesting a series of regulations intended to prevent the abuses to which the 
memorandum called attention.5® The rules of the Eleventh Hague Con- 
vention of 1907 had, it was said, given priority to the military interests 
of the belligerents. The convention had legalized the use of mines as an 


57 This issue had figured prominently in the controversy between the United States and 
Great Britain during the World War. See Secretary Lansing’s letter of Jan. 4, 1916. U.S. 
Foreign Relations, 1916, Supplement, p. 592. Secretary Lansing’s position was reaffirmed 
by the Department of State in its note of protest to Great Britain released on Jan. 2, 1940. 
Department of State Bulletin, Jan. 6, 1940, Vol. II, No. 28, p. 3. 

58 Members of the Committee observed in the discussions that international law seemed 
unable to take into account the losses to neutral mails incident to the destruction of merchant 
ships at sea and of postoffices on land by unlawful methods of warfare. Compare, in this 
respect, the reference in the British note of Jan. 17, 1940, to the sinking by the German naval 
authorities of four vessels ‘‘all of which were known to have been carrying mails to or from 
neutral countries, with as little regard for the safety of the neutral correspondence on board 
as for the lives of the inoffensive passengers and crew.” Department of State Bulletin, 
Jan. 27, 1940, Vol. II, No. 31, p. 91. 59 Atas, Feb. 2, April 17, 1940. 
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‘“‘offensive weapon’’, with fatal results. Mines were a weapon which by their 
very nature could not be kept under the control of the belligerent employing 
them; the precautions in their use required by the convention had proved 
ineffective; and, instead of being weapons of combat between the belliger- 
ents, mines had become “‘blind agents of destruction for the commerce, the 
property, and the lives of neutrals.”” The only way in which mines could 
be used without harm to neutrals was to limit their use to defensive purposes 
only. 

The regulations proposed by the Venezuelan Government were submitted 
to the Brazilian Admiral, Alvaro de Vasconcellos, and other naval experts, 
who submitted a report indicating certain objections to the restrictions con- 
tained in them and offering alternative proposals. The difficulty here arose 
from the fact that the naval experts were naturally opposed to restrictions 
upon the use of mines which would unduly hamper the conduct of naval op- 
erations when the occasion for them arose; whereas the Committee was seek- 
ing to protect the interests of neutrals. It was necessary, therefore, as a pre- 
liminary issue, to determine which of the two sets of interests was to prevail 
in the recommendation of the Committee, and whether the assertion of rights 
which the Committee believed neutrals might reasonably claim was to be 
restrained by the fact that the rights thus claimed might put any of the 
American States in an embarrassing position if they should find themselves 
subsequently engaged in war.* Several draft projects were submitted in an 
effort to reconcile conflicting points of view within the Committee and be- 
tween the Committee and technical experts called into consultation. The 
Committee was prepared to accept the principle that mines should be em- 
ployed for defensive purposes only, and that unanchored mines should be 
employed only during a naval combat and then subject to the conditions 
prescribed by the Hague Convention. The Committee was divided, how- 
ever, upon the proposal to prohibit the use of anchored mines on the high seas 
or in the territorial waters of the enemy for the purpose of maintaining a 
commercial blockade. The difficulty here was the uncertainty attaching to 
the term ‘‘high seas”’, in view of the claims to the extension of the marginal 
sea beyond the three-mile limit and to the inclusion of bays and estuaries 
within territorial waters. A last draft project was submitted, reciting and 
condemning the illegal uses to which mines had been put by the belligerents 
and setting forth the difficulties of reconciling the conflicting claims of 
belligerents and of neutrals and the consequent impossibility of formulat- 
ing a recommendation of any practical value.* The Committee, however, 


60 Atas., April 19, 1940. 

6! The position that only the interests of neutrals should be taken into account is expressed 
in Atas, June 10, 1940. 

62 The problem of the extent of the marginal sea, particularly in respect to bays and estu- 
aries, was frequently before the Committee in indirect connection with other problems. 
See above, n. 20; and below, n. 83. 83 See Atas, June 13, 1940. 
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preferred to leave the subject open for further consideration at a later date. 

When the problem of telecommunications came before the Committee 
at the instance of Sefior Podesta Costa, of Argentina, it was clear that the 
existing rules of international law were entirely inadequate to meet the prac- 
tical situations which it was desirable to regulate. The Hague Conventions 
of 1907 had gone no further than to prohibit the erection by belligerents 
on neutral territory of wireless telegraphy stations or other apparatus for 
communicating with the belligerent forces, together with the use of any such 
installations established before the war for purely military purposes and not 
opened for the service of public messages. The neutral Power was expressly 
exempted from the duty of forbidding or restricting the use on behalf of the 
belligerents of stations belonging either to itself or to private companies. 
But the experience of the World War had shown the inadequacy of these pro- 
visions; and the unratified Hague Air Rules of 1923 had reflected this ex- 
perience in calling upon the neutral state to restrict the employment of radio 
stations located in its territory to the extent of preventing the transmission of 
information destined for a belligerent concerning military forces and military 
operations, and in forbidding belligerents to use the radio apparatus of their 
mobile radio stations while within the jurisdiction of the neutral state.™ 

More influential upon the deliberations of the Committee was the large 
body of regulations adopted by the American States during the World War ® 
and elaborated to a greater or less degree during the present war.*7 Among 
the practical problems to be decided were the use of the mobile stations of 
belligerent warships in neutral ports, the control of local means of communi- 
cation in respect to the sending of information of a military character, the 
prohibitions to be imposed on neutral merchant ships in port, and the control 
of radio broadcasting. The recommendation of the Committee ®* took as a 
starting point the principle that the neutral state must not permit its terri- 
tory to be made a base of operations against the enemy. Hence, in Article I 
it followed the Hague Conventions of 1907 in calling upon the neutral state 
to forbid and prevent the belligerents or persons in their service from 
“erecting, exploiting or using within its territory, jurisdictional waters 
and aérial space, any telegraphic, telephonic, radiotelegraphie or radiotele- 
phonic stations, equipment or apparatus, or any other means of telecommu- 
nication.”” The article then follows the Hague rule of 1923 in providing that 
belligerent mobile radio stations shall refrain from sending or transmitting 
messages while within the jurisdiction of the neutral state.* 

6 Fifth Hague Convention, Art. 8. 85 Arts. 4, 5. 

6 See Dedk and Jessup, A Collection of Neutrality Laws, Regulations and Treaties of 
Various Countries. 

87 See Decrees and Regulations on Neutrality, Pan American Union, Law and Treaty 
Series, Nos. 12, 13. Dedk and Jessup, op. cit., Supplement. 

67a For the text of the recommendation, see this JOURNAL, Supp., Vol. 35 (1941), p. 44. 


68 An exception was made in favor of sending calls for help or messages indispensable to the 
safety of navigation while the vessel was in territorial waters or outside the port or airport. 
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With respect to the use, by or on behalf of belligerents, of radio stations 
and other telecommunication systems or instrumentalities, Article II of the 
recommendation prohibits the transmission of ‘“‘communications which 
serve to give the belligerent information of a military character, data on the 
situation, operations and movements of merchant ships, and other communi- 
cations contrary to the neutrality of any American State.’”’ To this end, the 
use of conventional language and of secret keys and codes was forbidden, 
with an exception in favor of messages exchanged between diplomatic 
officials.6® Telephonic communications must be in “ordinary language” 
(linguagem corrente). Telecommunication stations themselves must refrain 
from sending on their own account messages or information to belligerent 
territories. Article III, taking into consideration the great development in 
the use of the radio by merchant ships, provided that “every ship flying a 
foreign, neutral or belligerent flag’’ 7° should suspend the operation of its 
radio stations and apparatus on entering the jurisdictional waters of a neu- 
tral state, and should refrain from using them while in the said waters, 
except in cases of calls for help or messages relative to the safety of naviga- 
tion. On anchoring in port, they must “‘disconnect the antennas” ™ and 
close the ‘“‘entrances to the stations.”” In the case of merchant ships, the 
port authorities must verify the execution of this formality by sealing the 
entrances to the station. Article IV provided that airships ” flying over 
neutral territory were to be permitted to use their radio systems only for 
signaling the route and other conditions of navigation, and were required 
to transmit their messages in plain language, using any one of the four 
official languages of the American States. Article V called for the prohibi- 
tion by the neutral state to its own citizens, and to all persons within its juris- 
diction, of the use of ‘‘any mechanical means of telecommunication for the 
purpose of sending to a belligerent, directly or indirectly, information of a 
military character or propaganda relative to the hostilities which may be 
considered contrary to its neutrality.” 

The Committee discussed at length the extent to which the neutral state 
must control radio broadcasting, the question of freedom of speech being here 
at issue. The distinction was recognized between freedom of speech and 
of the press and freedom of radio broadcasting. It was also necessary to take 
into account the different standards of the American Republics in respect to 
control over radio programs regarded as contrary to the peace and safety of 


69 The exception was later extended to neutral warships in port. Atas, Dec. 6, 1940. 

70 The words ‘“‘every ship” were later observed to be too comprehensive, and an “‘inter- 
pretation” of the recommendation was given making exception of neutral warships. Atas, 
Dec. 6, 1940. 

11 This was later explained as meaning nothing more than throwing a switch in the station 


room. 
72 With the exception of neutral military aircraft, as in the case of neutral warships, above, 
n. 69. 
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the state. In consequence, Article VI, after emphasizing the obligation on 
the part of the neutral state “to supervise and control the installation and use 
of radioelectric broadcasting stations, whether official or private, experi- 
mental or amateur, in order to avoid as far as possible the operation of secret 
stations,” limited the restrictions over “radio diffusion’”’ to the broad pro- 
vision that it ‘‘should not contain information of a military character or 
propaganda relative to the hostilities” which in the judgment of the neutral 
state would be contrary to neutrality. By way of sanction, Article VII 
provided that broadcasting stations of the neutral state, which were tech- 
nically equipped to do so, might interfere with messages sent or broadcasts 
made in violation of the above rules.” 

At the meeting of Foreign Ministers at Panama shortly after the outbreak 
of the war, a bold effort had been made to reassert once more a doctrine that 
had strong support among many of the Latin American States—that food- 
stuffs, clothing and raw materials for peacetime industries should not be 
treated as contraband by the belligerents unless destined to the use of its 
combatant forces. The Havana Convention on Maritime Neutrality of 1928 
had announced the general principle that “international solidarity requires 
that the liberty of commerce should always be respected, avoiding as far as 
possible unnecessary burdens for the neutrals,’’ and it had specified in Article 
16 that credits that a neutral state might give ‘‘to facilitate the sale or ex- 
portation of its food products and raw materials’’ were not to be included in 
the prohibition against the granting of loans or the opening of credits to 
a belligerent by a neutral state. The seventh resolution adopted at Panama 
repeated these provisions and formally registered ‘‘its opposition to the plac- 
ing of foodstuffs and clothing intended for civilian populations, not destined 
directly or indirectly for the use of a belligerent government or its armed 
forces, on lists of contraband.” Further, the meeting called upon the 
Neutrality Committee to study ‘‘the commercial situation of raw materials, 
mineral, plant or animal, produced by the American Republics,” and to 
recommend such “individual or collective action”’ as might be taken by the 
American Governments for the purpose of ‘reducing the unfavorable effects 
on the free movement of these commodities of contraband declarations and 
other economic measures of the belligerent countries.”’ “4 

The task before the Committee was obviously a difficult one. The prin- 
ciple was clear enough, and its assertion fifty years earlier would have met 
with general acceptance. But the experience of the World War had shown 
that the belligerents had successfully pressed the argument of rebus non sic 


73 Cwing to ambiguities in this article, its provisions were later “interpreted” to mean that 
the interference must be by broadcasting stations belonging to the neutral state, and that the 
messages or broadcasts in question were those being sent from the territory or jurisdictional 
waters of the same state. Atas, Dec. 6, 1940. 

% For the text of the resolution, see Pan American Union, Congress and Conference Series, 
No. 29, p. 17; this JourNat, Supp., Vol. 34 (1940), p. 13. 
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stantibus, and that, in view of modern systems of inland transportation and 
the practice of governments in controlling the entire food supplies of their 
countries, it was practically impossible to maintain the non-contraband 
character of articles ancipitis usus on the ground of their destination to the 
civilian populations.» The United States had vigorously asserted, in the 
opening months of the World War, that foodstuffs were legitimate articles 
of commerce, but had later been obliged to yield to the British rationing 
system, and still later, when it was itself a belligerent, had set up a plan of 
licensing trade which differed little from the rationing system.”* There was, 
on the other hand, the humanitarian appeal which asserted itself with re- 
doubled force after the German invasion of the small neutral states and after 
the defeat and occupation of France.77 But here the American States were 
confronted with the practical difficulty of bringing pressure to bear upon 
Great Britain in the name of relieving civilian populations whose food sup- 
plies were under the control of the German armies of occupation and whose 
needs would only be met after those of Germany had been satisfied. 

Two projects were presented to the Committee by individual members. 
One asserted the principles of the Panama resolution and proposed that bel- 
ligerent interference should be limited to the articles listed in the Declara- 
tion of London as absolute contraband. Economic sanctions were to be 
put into effect against belligerents capturing vessels and cargoes other than 
those recognized as subject to the rule of contraband thus determined.’® 
The other project took account of the practical situation with which any 
claim for the exemption of foodstuffs and raw materials would be confronted, 
and came to the conclusion that it was not feasible to make a distinction 
between the destination of articles of conditional contraband, whether as 
being to the civilian population or to the armed forces of the belligerents; 
and that in consequence the Committee deemed it inopportune to make any 
recommendation under the circumstances presented by the war.’® A sub- 
committee was appointed to study the subject; and, acting upon its sug- 
gestion, the Committee sent a communication to the Pan American Union 


% Research in International Law, in its Draft Convention on the Rights and Duties of 
Neutral States in Naval and Aérial War (P. C. Jessup, Reporter), considered the problem 
of conditional contraband insoluble in the light of usage during the World War, and for that 
reason proposed an entirely new approach to the problem. For a survey of the World War 
practice, see Neutrality, Its History, Economics and Law, Vol. III, The World War Period, 
by E. Turlington, pp. 8-33. 

7% The documentary history of the problem may be found in the Foreign Relations of the 
United States for the years of the war, or, in more convenient form, in Savage, Policy of the 
United States toward Maritime Commerce in War, Vol. II. 

™ This note had been struck by the Panama resolution on contraband, where it was said 
that ‘‘elemental humanitarian considerations impel the American Republics to deplore the 
deprivation of civilian populations of the normal means of subsistence.’’ But the note was 
not altogether in harmony with the other commercial aspects of the resolution. 

78 See Atas, June 20, 1940. 79 Tbid. 
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requesting it to ask the American Governments to communicate to the Com- 
mittee their views upon the problem, particularly in respect to the classifica- 
tion of articles of commerce into absolute and conditional contraband.*° 

The meeting of the Foreign Ministers of the American Republics at Ha- 
vana, July 21 to 30, 1940, had the question of neutrality as the first item on 
its agenda, including among the topics under this head ‘‘the examination of 
the pertinent recommendations of the Inter-American Neutrality Committee 
and of the steps which have been taken as a result thereof,” together with 
‘“‘the examination, in the light of present circumstances, of the standards of 
neutrality’? which had been set forth in the General Declaration of Neu- 
trality adopted by the earlier meeting of Foreign Ministers at Panama.*! 
A resolution was adopted by the meeting, commending the work of the Neu- 
trality Committee and assigning new tasks to it, and changing its procedure 
in certain details.*2 The Committee was asked, in the first place, to prepare 
a preliminary draft (anteproyecto) of a convention dealing with “the juridical 
effects” of the security zone and ‘‘the measures of international codéperation”’ 
which the American States were ready to adopt to obtain respect for the zone. 
Secondly, the Committee was entrusted with the drafting of a project of an 
inter-American convention which was to ‘‘cover completely all the principles 
and rules generally recognized in international law in matters of neutrality, 
and especially those contained in the resolutions of Panama, in the individual 
legislation of the different American States, and in the recommendations 
already presented by the same Committee.’”’ This project, when drafted, 
was to be deposited with the Pan American Union in order to be submitted 
to the American States for signature, adhesion and ratification. Pending 
the completion and ratification of this project, it was recommended by the 
resolution that the American States should adopt in their respective neutral- 
ity legislation the principles and rules contained in the Panama declarations 
and in the recommendations of the Neutrality Committee already drafted. 

In respect to the procedure of the Neutrality Committee, the resolution 
of the Havana meeting instructed the Committee, whenever it might deem 
it desirable, to submit its recommendations directly to the individual Gov- 
ernments of the American Republics, provided that it report also concerning 
them to the Pan American Union.** The Committee was permitted to 
function with the attendance of a minimum of five members. Resolutions 
were to be adopted with the favorable vote of at least four members. The 
Committee, although permanent in character, was authorized to hold periodi- 
cal meetings and to adjourn from time to time subject to the calling of 
extraordinary sessions. 


80 See Atas, June 22, 1940. 

81 Report of the Second Meeting of the Ministers of Foreign Affairs of the American 
Republics, Pan American Union, Congress and Conference Series, No. 32, pp. 3, 15. 

8? For the text of the resolution (I), see this JourNAL, Supplement, p. 5. 

82a See above, n. 8. 
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In addition to the work assigned to the Neutrality Committee under the 
terms of the first resolution, the Havana meeting requested the opinion of the 
Committee upon a question only indirectly connected with the subject of 
neutrality. The delegation of Uruguay had presented a project dealing 
with the extension of territorial waters. Modifications were introduced by 
the meeting itself, and a resolution was adopted transmitting the project 
for study to the Committee of Experts for the Codification of International 
Law. In view, however, of the fact that the problem of territorial waters 
had been discussed at length by the Neutrality Committee in connection 
with its recommendations on submarines and on the security zone, it was 
thought that its opinion on the Uruguayan project would also be of value.* 

At its first session following the Havana meeting of the Foreign Ministers, 
the Committee promptly appointed subcommittees to report on the two 
more important tasks assigned to it by the meeting—the preparation of a 
preliminary draft convention on the security zone and the codification of the 
law of neutrality.** The latter task was obviously a challenging one. Un- 
der its original mandate the Committee had been asked to study and formu- 
late recommendations with respect to the problems of neutrality, ‘“‘in the 
light of experience and changing circumstances” during the duration of 
the war in Europe. As thus instructed, the Committee had interpreted its 
functions to consist in making recommendations upon specific problems sub- 
mitted to it by the American Governments collectively or individually; and 
it did not consider itself called upon to take decisions upon problems of a 
theoretical character or questions which were not in fact a matter of concern 
to a particular government. Now the Committee was asked to undertake 
a comprehensive study of the whole field of neutrality and to formulate a 
code which would seek to unify the practice of the American States in many 
matters which, for lack of a clear rule of international law, had hitherto been 
left to the decision of the individual state. The challenging nature of the 
task lay in the obvious difficulty of reconciling the conflicting views of bel- 
ligerents and neutrals upon many vital issues, as well as in the further diffi- 
culty of harmonizing the divergent views of the American States themselves 
in respect to many of the minor points of neutral rights and duties. 

In order that the Committee might have before it material which might 
serve as a basis for its discussions, an analytical draft of the topics to be cov- 
ered by the proposed code was introduced into the minutes. The draft 
was intended to suggest a classification of the subject-matter primarily in 
terms of neutral rights and neutral duties, and only secondarily in terms of 
belligerent rights and belligerent duties. This departure from traditional 
classifications of the rules of neutrality was believed to be justified by the 
fact that the Hague Conventions of 1907 had approached the subject pri- 


8 For the text of the resolution (VIII), see this JourNAL, Supplement, p. 12. 
% Atas, Nov. 13, 1940. The minutes of the sessions of the Committee beginning Nov. 13, 
1940, are not yet available (Dec. 1, 1940). 85 Tbid. 
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marily from the point of view of the belligerents, and by the further fact that 
the tendency of practice during the World War had been almost entirely in 
the direction of extending belligerent rights both in respect to the use of new 
instruments of warfare and in respect to the extension of accepted methods of 
warfare, in each case at the expense of the lives, property and commerce of 
neutral citizens. Draft projects in the post-World War period, notably the 
Harvard Draft Convention, »ad partly reversed this priority of belligerent 
rights; and it was belicved that it could now be completely reversed.™ 

A number of prelimiziary questions had to be decided before proceeding 
with the specific topics to be included in the code. The first and most im- 
portant of these was to ¢stermine whether it was the intention of the Havana 
meeting that the code should serve as a means of enabling the American 
States to meet more effectively the problems arising out of the war in prog- 
ress, or that it should serve as a basis of neutral conduct on the part of the 
American States in some future war. The text of the Havana resolution 
did no more than to call for the drafting of a project which was to “‘cover 
completely all the principles and rules generally recognized in international 
law in matters of neutrality.”” If intended to meet the immediate needs of 
the American States during the war in progress, the provisions of the code 
would obviously have to be formulated in more definite and restricted terms 
than would be possible in the case of a code looking to the more uncertain 
conditions of some future war. It was argued by one of the members that 
the terms of the Havana resolution, read in the light of the terms of the Gen- 
eral Declaration of Neutrality adopted at Panama, indicated that the code 
was to be formulated in terms of present conditions. The Panama resolu- 
tion, it was said, had established the Committee for the duration of the Eu- 
ropean war, and it had defined the activities of the Committee as being con- 
cerned with making recommendations with respect to problems of neutrality 
“fin the light of experience and changing circumstances.’’ The Committee 
had interpreted this description of its functions as meaning that it was to 
deal with specific problems confronting the American Governments, not to 
make recommendations in advance of concrete issues presented to it. The 
terms of the Havana resolution should be interpreted as meaning that the 


86 If the new code of neutrality was to be formulated in terms of protecting the rights of 
neutral states, it would seem to follow that it would have to be drafted without regard to the 
possibility that any one of the American Republics, now neutral, might at a later date be- 
come a belligerent. This question had been raised in connection with the discussions of the 
Committee on the subject of automatic contact mines (see above, n. 61), but no conclusion 
was reached in respect to it. The American Republics had reaffirmed at Havana the neutral 
position they had taken at Panama. It was to be assumed that they wanted their interests 
as neutrals protected to the full extent of the law, with the presumption in their favor in 
cases of doubt. Whether a code formulated to accomplish that object might later prove 
embarrassing to them if they should be obliged in self-defense to abandon their neutrality 
was not a matter for the Committee to determine. When that time should come the op- 
posing belligerent would already have put the issue beyond the range of law. 
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activities of the Committee were still concerned with problems of the present 
war; but that the Committee was now asked to extend its functions and to 
formulate rules in anticipation of situations that might later arise, and thus 
to elaborate and clarify the ‘‘standards of conduct”’ set forth in the Panama 
resolution.*? 

But there was a larger issue involved in the decision as to the purpose of 
the Havana resolution. Quite apart from the insuperable difficulties of 
formulating a code for the future, it was argued that the mere acceptance of 
such an objective for the proposed code involved acceptance of the legality 
of war in the framework of international law. For neutrality as a system of 
legal rights and duties necessarily implied the relations of neutral states to 
belligerents which were acting within the scope of their own acknowledged 
rights and duties.** But the time had passed when war could be accepted 
as a legal procedure. The experience of the World War, and even more so 
of the present war, had shown that the institution of war, as it was understood 
at The Hague in 1907, could not be restrained and kept within legal bounds; 
that war was essentially a lawless and anarchical procedure which tended of 
its very nature to break through all restraints; and that neutrality was of 
itself no protection for the small state, no matter how careful it might be to 
fulfill the duties which the status of neutrality imposed upon it. There was, 
therefore, no “‘future”’ for neutrality. Any attempt to codify its principles 
and rules as a basis of neutral conduct in a future war was not merely futile 
in so far as the practical value of the code was concerned; it was an implied 
recognition that international law was unequal to the task of distinguishing 
between right and wrong, between good faith in the observance of treaty 
obligations of peaceful procedure and the recourse to violence for the attain- 
ment of national objectives. Between the rule of force and the rule of law 
there could be no compromise. It was one thing for the American nations 
to seek to remain aloof from the present war which it was now too late to 
prevent by concerted action; it was another thing to accept war in principle, 
which would be the logical inference from an attempt to codify rules of 
neutrality for the future.*®® 

87? Atas, Dec. 13, 1940. 

88 It is upon this principle that departures by a neutral state from the strict observance 
of neutral duty, without thereby abandoning its technical status as a neutral, may be justi- 
fied. See C. G. Fenwick, this JourRNAL, Vol. 34 (1940), p. 697. The argument that the 
illegal conduct of one of the belligerents justifies the neutral state in not being neutral toward 
that belligerent is to the same practical effect. See Q. Wright, this Journat, Vol. 34 (1940), 
pp. 680, 685. 

89 No decision as to the character and scope of the neutrality code, or as to the method of 
procedure in the preparation of it, had been reached by the Committee up to the date of 
present writing (Dec. 1, 1940). 


THE MOST-FAVORED-NATION CLAUSE AND THE COURTS* 


By Honort Marcet CAatTuDAL 


Division of Commercial Treaties and Agreements, 
Department of State 


The recent decision of the United States Court of Customs and Patent 
Appeals in the case of John T. Bill Co. Ince. v. United States, C.A.D. 57, 27 
C.C.P.A. (Customs) 26, 104 F. (2d) 67 (decided May 29, 1939), is of distinct 
importance in its bearing on the foreign commercial policy of the United 
States.'. In this case, an appellate court, for the first time, had squarely 
presented to it the question of giving effect to the unconditional most- 
favored-nation provisions of an American commercial treaty as against a 
later statute containing no express reservation respecting treaty provisions." 
This decision may well be regarded as the turning-point in the construction 
given to the most-favored-nation clause by the American courts. In Bar- 
tram v. Robertson (1887), 122 U. S. 116, and Whitney v. Robertson (1888), 
124 U.S. 190, the Supreme Court had upheld the “‘conditional”’ interpreta- 
tion of the most-favored-nation clause. This was the traditional American 
interpretation and had been maintained almost without exception by both the 
executive and judicial branches of the Government from the earliest days 
until the adoption by the United States of the unconditional clause in 1923.? 

The significant change of policy by the United States from the condi- 
tional to the unconditional form * of the most-favored-nation clause occurred 
after the enactment of the Tariff Act of 1922.4 The first agreement to in- 
clude the new form was an executive agreement concluded by an exchange of 


* The statements made in this article are the personal views of the author and are not an 
official expression of the views of the Department of State. 

1 Printed in this JouRNAL, infra, p. 160. 

18 In United States v. Domestic Fuel Corp. and Geo. E. Warren Corp. (1934), 21 C.C.P.A. 
(Customs) 600, 71 F. (2d) 424, this JourNAL, Vol. 30 (1936), p. 142, the same court gave 
effect to the most-favored-nation provisions of the treaty of 1923 with Germany and of the 
treaty of 1815 with Great Britain in connection with an import tax on coal which had been 
levied under the Revenue Act of 1932. However, the statute contained an express reserva- 
tion respecting treaty obligations. 

2 See Reciprocity and Commercial Treaties (U. S. Tariff Commission, 1919), pp. 389-456, 
for a detailed description of the “conditional” and ‘unconditional’ forms and the tradi- 
tional American interpretation; also, Moore, International Law Digest, Vol. V, pp. 257-319; 
Cranda!l, Treaties—Their Making and Enforcement (2d ed., 1916), pp. 404-411; Hornbeck, 
The Most-Favored-Nation Clause in Commercial Treaties (1910). 

5 The text of a typical conditional clause will be found in footnote 30. An example of the 
unconditional clause is set forth in footnote 10. 

4 McClure, A New American Commercial Policy (1924); Culbertson, Reciprocity (1937), 
pp. 238-279; U. S. Foreign Relations, 1923, Vol. I, pp. 121-133. 
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notes with Brazil on October 18, 1923.5 This was soon followed by the sig- 
nature of a treaty of friendship, commerce and consular rights with Ger- 
many on December 8, 1923, which became effective on October 14, 1925.° 
Although the United States has consistently used the unconditional clause 
in numerous commercial treaties and agreements concluded since 1923,’ 
there have been very few cases before the courts which called for a judicial 
construction of the new form. 

Perhaps the principal reason why there have been so few judicial decisions 
construing the unconditional most-favored-nation clause in our commercial 
treaties and agreements is the fact that the United States has generally main- 
tained a single-column tariff, so that, with few exceptions, the same rate of 
duty applies to a given product irrespective of origin. However, in the ap- 
plication of dumping duties under the Anti- Dumping Act of May 27, 1921, of 
countervailing duties against bounty-fed products under section 303 of the 
Tariff Acts of 1922 and 1930, and, formerly, of contingent duties under 
various paragraphs of the Tariff Acts of 1922 and 1930, the United States 
has at times imposed higher duties on certain products from a particular 
country than were imposed on the like products from other countries, even 
though there was in force a treaty or agreement guaranteeing unconditional 
most-favored-nation treatment. 


THE BILL CASE: CONTINGENT DUTIES VIOLATE 
THE UNCONDITIONAL CLAUSE 


The Bill case involved an importation of bicycle parts from Germany 
on which contingent duties had been assessed by the Collector of Customs 
under the provisions of paragraph 371 of the Tariff Act of 1930. This para- 
graph, which provides a normal rate of duty of 30 per cent ad valorem on 
‘bicycles and parts thereof, not including tires,’’ formerly contained a pro- 
viso, since repealed, stipulating that if any country levied a duty of more | 
than 30 per cent on imports of such articles from the United States, then the 
same rate of duty (up to 50 per cent) that the foreign country levied should 


5U.S. Treaty Series, No. 672. 

6 Ibid., No. 725; 44 Stat. 2132. For an excellent brief article on the background of this 
treaty and its significance in American commercial policy, see McClure, ‘‘German-American 
Commercial Relations,” this JouRNAL, Vol. 19 (1925), p. 689. 

7 For lists of the treaties and agreements of the United States containing the most-favored- 
nation clause, as of July 31, 1940, see Department of State Bulletin, Vol. III, No. 58, pp. 
96-98. 

8 Since Oct. 15, 1935, when the most-favored-nation provisions of the 1923 treaty with 
Germany were abrogated by mutual agreement, the reductions in American duties effected 
pursuant to trade agreements have been withheld from products of Germany because of 
German discrimination against American commerce (see Treasury Decisions 47865 and 
50056). Products of Cuba have received preferential customs treatment since 1903, at 
first under the commercial convention of 1902 (U. S. Treaty Series, Nos. 427 and 428), and 
now under the trade agreement of Aug. 24, 1934, as amended by the supplementary agree- 
ment of Dec. 18, 1939 (Executive Agreement Series, Nos. 67 and 165). 
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be charged on imports into the United States from that country.’ In the 
instant case, it appears that the German duty on imports of bicycle parts 
from the United States was considerably higher than 30 per cent, and ac- 
cordingly duty was assessed by the collector at 50 per cent. The importers 
filed protests, claiming that the imposition of a rate in excess of 30 per cent 
violated the unconditional most-favored-nation provisions of our 1923 com- 
mercial treaty with Germany,’ since bicycle parts from other countries were 
admitted to entry at the lower (30 per cent) rate of duty. The United States 
Customs Court, Third Division, overruled the protest, holding that the as- 
sessment of the higher contingent duty was not in contravention of the 
most-favored-nation clause; and, in any event, the court stated that ‘‘If 
there be conflict between the countervailing duty provision of the 1930 
tariff act and the German treaty of the date of October 14, 1925, the act of 
Congress must prevail” (T. D. 48680). On appeal to the Court of Customs 
and Patent Appeals, the decision was reversed, the upper court holding (1) 
that the assessment of the higher contingent duty was in contravention of 


® Par. 371 of the Tariff Act of 1930: ‘‘ Bicycles, and parts thereof, not including tires, 30 
per centum ad valorem: Provided, that if any country, dependency, province, or other sub- 
division of government imposes a duty on any article specified in this paragraph, when im- 
ported from the United States, in excess of the duty herein provided, there shall be imposed 
upon such article, when imported either directly or indirectly from such country, depend- 
ency, province, or other subdivision of government, a duty equal to that imposed by such 
country, dependency, province, or other subdivision of government on such article imported 
from the United States, but in no case shall such duty exceed 50 per centum ad valorem.” 
(The proviso was repealed by sec. 2 (a) of the Trade Agreements Act of June 12, 1934.) 

1 Art. VII of the treaty with Germany provided in part as follows: 

“Each of the High Contracting Parties binds itself unconditionally to impose no higher or 
other duties or conditions and no prohibition on the importation of any article, the growth, 
produce, or manufacture of the territories of the other than are or shall be imposed on the 
importation of any like article, the growth, produce, or manufacture of any other foreign 
country. 

“Each of the High Contracting Parties also binds itself unconditionally to impose no 
higher or other charges or other restrictions or prohibitions on goods exported to the terri- 
tories of the other High Contracting Party than are imposed on goods exported to any other 
foreign country. 

“Any advantage of whatsoever kind which either High Contracting Party may extend to 
any article, the growth, produce, or manufacture of any other foreign country shall simul- 
taneously and unconditionally, without request and without compensation, be extended to 
the like article the growth, produce, or manufacture of the other High Contracting Party. 


“With respect to the amount and collection of duties on imports and exports of every 
kind, each of the two High Contracting Parties binds itself to give to the nationals, vessels 
and goods of the other the advantage of every favor, privilege or immunity which it shall 
have accorded to the nationals, vessels and goods of a third State, and regardless of whether 
such favored State shall have been accorded such treatment gratuitously or in return for 
reciprocal compensatory treatment. Every such favor, privilege or immunity which shall 
hereafter be granted the nationals, vessels or goods of a third State shall simultaneously and 
unconditionally, without request and without compensation, be extended to the other High 
Contracting Party, for the benefit of itself, its nationals and vessels.” 
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the unconditional most-favored-nation provisions of the 1923 treaty with 
Germany, and (2) that the treaty provisions were not abrogated or super- 
seded, with respect to the merchandise involved, by reénacting the con- 
tingent duty provisions of paragraph 371 in the Tariff Act of 1930. 

Contingent duty provisions, similar to the provisions contained in para- 
graph 371 of the Tariff Act of 1930, have been included in every general 
American tariff act since 1894.!!_ Four such provisions were enacted in the 
Tariff Act of 1894; the Acts of 1897 and 1909 each had three, the Act of 
1913, two, and the Act of 1922, nine.” In the Tariff Act of 1930, there 
were seven contingent duty provisions, found in paragraphs 369, 371, 401, 
1402, 1650, 1687, and 1803. 

The contingent duty provisions included in the Tariff Act of 1930 were 
repealed by section 2 (a) of the Trade Agreements Act of June 12, 1934 (48 
Stat. 943), on the ground of their inconsistency with the most-favored-na- 
tion obligations of the United States in some 48 commercial treaties and 
agreements." In its report on the bill which was later enacted as the Trade 
Agreements Act, the Committee on Ways and Means of the House of Repre- 
sentatives made the following statement with regard to the contingent duty 
provisions of the Tariff Act of 1930: 


Under the present bill certain provisions of the Tariff Act of 1930 are 
repealed. These provide for what are known as contingent duties. 
Contingent duties are those which depend upon and vary in amount in 
accordance with the amount of duty placed upon the particular article 
in the tariff laws of other countries. Under the principle of equality of 
treatment, the duty which a country charges on a given product must be 
the same to all countries. This is required by the most-favored-nation 
clause. What the needs of a particular country are with reference to 
the height of duties usually bears very little relationship to the needs 
of some other country with respect to duties upon the same types of 
articles. Contingent duties, accordingly, are not recognized as ful- 
filling a legitimate purpose, and are clearly in violation of the most- 
favored-nation clause. 

No other country, with perhaps a single exception, maintains such 
duties. The United States cannot maintain them without violating its 
treaty pledges. The present bill is based upon the conception of 
equality of treatment and absolute integrity of international obliga- 


1 An analogous provision was contained in par. 218 of the Tariff Act of 1890, which made 
the rate of our import duty on sawed lumber dependent upon whether or not an export duty 
was imposed by the country of origin on logs. 

12 For a detailed study of this unusual tariff device, see Nerlove, ‘‘Contingent Duty Pro- 
visions in American Tariff Legislation,’ 33 Journal of Political Economy (1925), p. 318; 
see also Viner, Dumping: A Problem of International Trade (1923), p. 311, and ‘‘The Most- 
Favored-Nation Clause in American Commercial Treaties,’’ 32 Journal of Political Economy 
(1924), pp. 118-119, 128-129; McClure, A New American Commercial Policy (1924), pp. 
139-161; Culbertson, International Economic Policies, pp. 78-80, 114-117. 

18 See the testimony of Francis B. Sayre, Assistant Secretary of State, in Hearings before 
the Committee on Ways and Means on H. R. 8430, 73d Cong., 2d Sess., pp. 314-377. 
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tions. The contingent duties are clearly inconsistent with it and must 
be repealed as a part of an act which is designed to carry out the pur- 
pose of the present one. 

Contingent duties are to be sharply distinguished from countervailing 
duties. Countervailing duties are imposed for the purpose of neutraliz- 
ing the effect of subsidies or bounties granted upon the production or 
export of the goods which may be imported into the United States." 


It should be noted that, in pointing out the inconsistency of contingent 
duties with our most-favored-nation obligations, the Ways and Means 
Committee, as did Assistant Secretary Sayre,” went to some pains to dis- 
tinguish, in this regard, contingent duties from countervailing duties. Such a 
distinction is eminently sound, for the nature and purpose of duties such as 
those provided under paragraph 371 of the Tariff Act of 1930 are entirely 
different from the nature and purpose of true countervailing duties, imposed 
under section 303 of that law, to offset bounties or subsidies granted on arti- 
cles exported to the United States.'* Unfortunately, it has long been cus- 
tomary in the United States to refer loosely to both types of duties as 
“countervailing” duties. Thus, Article 843 of the Customs Regulations of 
1931 carried the following heading: ‘‘Countervailing duties by reason of 
foreign import duty or restriction,’’ while the previous article (Art. 842) 
was headed: ‘‘Countervailing duties by reason of foreign export bounty.”’ 
The courts, even in the recent Bill case, have invariably used the term 
“countervailing” duties in referring to what are more properly called 
“contingent” duties. The Dictionary of Tariff Information, published by 
the United States Tariff Commission in 1924, defines countervailing duties 


14 House Report No. 1000, 73d Cong., 2d Sess., pp. 16-17; the same statement is also 
found in the Report of the Senate Finance Committee, Senate Report No. 871, 73d Cong., 
2d Sess., pp. 19-20. 

1 Hearings on H. R. 8430 (cited supra), pp. 374-377. 

16 Although it is sometimes argued that a countervailing duty, which is applied to offset 
a bounty, likewise violates the most-favored-nation clause, this type of duty is generally 
recognized, in American practice at least, as a legitimate exception to most-favored-nation 
treatment, on the ground that a bounty tends to destroy the equality of treatment which it 
is the object of the most-favored-nation clause to establish. In support of this view it is 
argued that a bounty results in a discrimination in favor of the products of the country 
granting such aid to its exports, thus placing products of other countries at a competitive 
disadvantage, and that a countervailing duty merely neutralizes this “‘unfair” advantage— 
it eliminates this “discrimination” and reéstablishes that equality of treatment for the 
imports of all countries, which the most-favored-nation clause seeks to guarantee. See 
Culbertson, International Economic Policies, pp. 71-73, U. S. Tariff Commission, 
Reciprocity and Commercial Treaties (1919), p. 433; Report of Committee of Experts of 
League of Nations on ‘‘The Most-Favored-Nation Clause” (1927), League of Nations Doc. 
C.205.M.79.1927.V, pp. 10-11. 

It has been urged with much force that, in order to avoid controversy on the question 
whether the imposition of countervailing duties on bounty-fed products is consistent with 
most-favored-nation obligations, an express exception should be written into treaty provi- 
sions. See Riedl, Exceptions to the Most-Favored-Nation Treatment (1931), pp. 44-48. 
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as those imposed to offset bounties or subsidies, but goes on to point out 
that: 
In American practice the term “countervailing duty”’ is also applied to 
what should rather be called contingent duties, 7.e., duties levied on 
imports coming from countries which levy duties on similar imports 
from the United States. (p. 205.) 

This confusion of terms is unfortunate and, probably, helped to mislead 
the lower court in the Bill case in arriving at the conclusion that the imposi- 
tion of a so-called ‘‘countervailing”’ duty was not in contravention of the 
provisions of the treaty with Germany; the court pointed out that “‘the ad- 
ministrative interpretation of this question since the days of President 
Cleveland’s administration, when the Honorable Richard Olney was At- 
torney General, has been to the effect that the countervailing duty provi- 
sion of the tariff acts was not in conflict with the most-favored-nation clause 
of treaties.” (T. D. 48680.) 

It is true that, prior to the adoption in 1923 of the unconditional most- 
favored-nation clause in American commercial treaties and agreements, the 
executive and judicial branches of the Government had on numerous occa- 
sions, and almost without exception, maintained that the imposition of 
contingent duties, as well as the levying of countervailing duties to offset 
bounties,!”? did not violate the most-favored-nation clause.'* However, 
with the adoption of the unconditional most-favored-nation clause in the 
treaty with Germany, there could no longer be any reason for concluding, as 
did the lower court in the Bill case, that on the basis of an administrative in- 
terpretation which rested on the application of the conditional clause, the 
same result should be reached in applying the unconditional clause. In re- 
versing the decision of the lower court, the Court of Customs and Patent 
Appeals quoted at great length from a letter of March 13, 1924, from Charles 
E. Hughes, at that time Secretary of State, to the Chairman of the Senate 
Committee on Foreign Relations, explaining the reasons for the adoption by 
the United States of the unconditional principle in the then pending treaty 
with Germany.’® The court concluded: 

From the language of the treaty, particularly in the light of the fore- 
going elaborate construction of it by Mr. Hughes, it seems clear to us 


17 Secretary of State Gresham was of the opinion that the provisions of the Tariff Act of 
1894 imposing countervailing duties against bounty-fed sugar violated the treaty obligations 
of the United States, and President Cleveland recommended but did not secure their repeal. 
U.S. Foreign Relations, 1894, p. 236 and p. IX. 

18 See, particularly, the opinion of Attorney General Olney with regard to a contingent 
duty on salt under the Act of 1894, 21 Op. Atty. Gen. 80. See also U.S. Tariff Commission, 
Reciprocity and Commercial Treaties (1919), pp. 433-435; Moore’s Digest, Vol. V, pp. 
305-309, 273, 274; Fairbanks v. United States, T. D. 43643 (U. S. Customs Court, 1929); 
Gray v. United States, T. D. 48679 (U. S. Customs Court, 1936). 

19 The complete text of the letter from Mr. Hughes appears in the Hearings before the 
Senate Committee on Foreign Relations, 68th Cong., 1st Sess. (1924), on the Treaty of 
Commerce with Germany; also in U. S. Foreign Relations, 1924, Vol. II, pp. 183-192. 
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that the levy of duties at the rate of 50 per centum ad valorem while 

similar merchandise was being admitted, or was subject to admission, 

from other countries at the rate of 30 per centum ad valorem, was in 

contravention of the treaty’s provisions. 
There can be no doubt that the decision of the upper court in the Bill case 
reached the correct result. The imposition of contingent duties is clearly a 
violation of the guarantee of unconditional most-favored-nation treatment. 
This position was publicly announced on behalf of the State Department by 
Assistant Secretary Sayre in 1934.?° 

In only one case prior to the Bill case had the question been raised in the 

courts as to the violation of the unconditional most-favored-nation clause 
by the imposition of a contingent duty. In the case of International Com- 
merce Co. v. United States (1935), T. D. 47493, the United States Customs 
Court (First Division) held that a so-called ‘‘countervailing” (contingent) 
duty on an importation of Portland cement from Germany, levied under 
paragraph 1543 of the Tariff Act of 1922, was improperly exacted in view of 
the unconditional most-favored-nation clause of the treaty with Germany of 
1923. An appeal was taken to the Court of Customs and Patent Appeals 
but was not prosecuted, 23 C.C.P.A. (Customs) 391, T. D. 48062. 


DO CONTINGENT DUTIES VIOLATE EXISTING 
CONDITIONAL TREATIES? 


As previously indicated, prior to the adoption of the unconditional most- 
favored-nation clause in American commercial treaties, the administrative 
authorities and the courts consistently maintained that the imposition of 
contingent duties did not violate the most-favored-nation clause.2! Some 
American writers, however, have rejected the thesis that contingent duties 
are compatible even with the conditional clause.22 Moreover, during the 
consideration of the Fordney-McCumber tariff bill in 1922, the State 
Department appears to have protested against the inclusion of contingent 
duty provisions on the ground that they were contrary to the most-favored- 
nation clause of our commercial treaties, which at that time was uniformly 
conditional.» The Senate Finance Committee seems to have shared this 
view.”4 

20 Hearings on H. R. 8430 (cited supra), pp. 374-377; see also Viner and McClure, cited 
in footnote 22. 21 See footnote 18. 

22 Viner, 32 Journal of Political Economy, pp. 101, 118-119, 128; McClure, A New Ameri- 
can Commercial Policy, pp. 140-148. 

23 See speech of Senator Smoot on April 24, 1922, 62 Cong. Rec. 5880. 

*%4 See Report No. 595 of Senate Finance Committee, 67th Cong., 2d Sess., p. 4: “‘Section 
302 of the House bill and the mandatory application, by provisos of Titles I and II of the 
same principle to particular articles is especially objectionable. These provisions would 
permit or require the enforcement of several different rates of duty upon the same article, 
according to the rate in force in the country of production. The objections are that such 
action on our part is contrary to many of our treaties as we have ourselves interpreted them 
in the past. . . .” 
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Since the United States now has treaties of both types, those signed since 
1923 all containing the unconditional clause, while earlier treaties still in 
effect contain the conditional clause, it may be argued that the United States 
must in practice extend unconditional most-favored-nation treatment also 
to those countries with which it has most-favored-nation obligations in the 
conditional form. This was pointed out by Viner in 1924: 

If a country enters into unconditional most-favored-nation relations 
with one or more countries and into conditional relations with other 
countries, it must in practice extend unconditional most-favored-nation 
treatment to all treaty countries. If Country A, having an uncondi- 
tional most-favored-nation treaty with Country B and a conditional 
most-favored-nation treaty with Country C, grants to Country D 
concessions for compensation, it must extend them gratuitously to 
Country B. Country C thereupon has a valid claim to the extension to 
itself without compensation of like concessions, on the ground that 
Country B was receiving them gratuitously.” 

As early as 1899, during a controversy between the United States and 
Germany regarding the interpretation of the most-favored-nation clause 
contained in our treaty of 1828 with Prussia, the State Department in effect 
took the same position. When the United States refused to concede to Ger- 
many the benefits of reciprocity agreements concluded under the Tariff Act 
of 1897, the Germans argued that if the American view of the most-favored- 
nation clause was correct, then Germany had made a mistake in according to 
us without special compensation the benefits of the seven Caprivian treaties 
of commerce which she had concluded with other countries. Secretary of 
State Hay, however, argued that since Germany extended favors to third 
countries “‘ without special compensation”’ in return, but merely by virtue of 
her most-favored-nation pledges to such countries, which were regarded 
as unconditional by Germany, such a grant was “gratuitous” within the 
meaning of our treaty with Germany and hence Germany must extend the 
same favors to the United States “‘without special compensation.” In 
other words, while the United States regarded the treaty as conditional, in 
so far as our obligations to Germany were concerned, it contended that the 
same treaty was in effect unconditional in so far as the German obligations to 
us were concerned.”6 

In 1934 the State Department unequivocally expressed the view that all 
of our most-favored-nation treaties, irrespective of whether expressed in the 
conditional or unconditional form, were in effect unconditional. At that 
time, in connection with the hearings on the Trade Agreements bill, Secre- 
tary Hull submitted a memorandum to the House Ways and Means Com- 
mittee, which contained the following statement: 

When once a country has adopted the policy of unconditional most- 
favored-nation treatment, its earlier treaties, though containing merely 


* 32 Journal of Political Economy, pp. 101, 119. 
% See U. S. Foreign Relations, 1899, pp. 299-301. 
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conditional clauses, become in effect unconditional. The reason grows 
out of the peculiar wording of the characteristic conditional clause. It 
normally requires the generalization of favors freely, if freely made, and 
on the receipt of corresponding compensation, where the enjoyment of 
the favor is conditional. If, through the unconditional clause in some 
other treaty, one country obtains a favor “‘freely,”’ countries entitled to 
conditional most-favored-nation treatment become entitled to such 
favor without any condition. 

The result is that all of the most-favored-nation treaties of the 
United States are in effect unconditional. . . .?’ 


On the other hand, it may be argued that a country which obtains a favor 
by virtue of the promise of unconditional most-favored-nation treatment 
does not obtain the favor “gratuitously,” or without compensation, but 
has paid for it in advance by its reciprocal promise to accord unconditional 
most-favored-nation treatment to the other country. 

In 1924, Mr. Hughes, at that time Secretary of State, in a letter to the 
Chairman of the Senate Foreign Relations Committee, previously referred 
to, took the position that the privileges of the treaty with Germany would 
not be automatically extended to other countries in the absence of similar 
unconditional most-favored-nation treaty provisions. Mr. Hughes wrote: 

There is one apparent misapprehension which I should like to remove. 
It may be argued that by the most-favored-nation clauses in the pend- 
ing treaty with Germany we would automatically extend privileges 
given to Germany to other Powers without obtaining the advantages 
which the treaty with Germany gives to us. This is a mistake. We 
give to Germany explicitly the unconditional most-favored-nation 
treatment which she gives to us. We do not give unconditional most- 
favored-nation treatment to other Powers unless they are willing to 
make with us the same treaty, in substance, that Germany has made. 
Most-favored-nation treatment would be given to other Powers only by 
virtue of our treaties with them, and these treaties, so far as we have 
them, do not embrace unconditional most-favored-nation treatment. 
We cannot make treaties with all the Powers at the same moment, but 
if the Senate approves the treaty which we have made with Germany we 
shall endeavor to negotiate similar treaties with other Powers and such 
other Powers will not obtain unconditional most-favored-nation treat- 
ment unless they conclude with us treaties similar to the one with 
Germany.”8 


THE MINERVA CASE 


This interesting question concerning the effect to be given the conditional 
form of the most-favored-nation clause, in the light of existing treaties con- 
taining the unconditional clause, was raised by an importer in the case of 
Minerva Automobiles Inc. v. United States, 25 C.C.P.A. (Customs) 324, 
T. D. 49424, decided by the United States Court of Customs and Patent 
Appeals on February 7, 1938. This case involved the imposition of a con- 


27 Hearings before the Committee on Ways and Means on H. R. 8430, 73d Cong., 2d Sess., 
p. 39. 28 U.S. Foreign Relations, 1924, Vol. II, pp. 191-192. 
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tingent duty upon an automobile imported from Belgium, under the pro- 
visions of paragraph 369 of the Tariff Act of 1922. Article XII of our treaty 
of March 8, 1875, with Belgium ** contains the pledge of reciprocal most- 
favored-nation treatment in the typical conditional form.*° 

In the Minerva case the importer argued substantially as follows: The 
United States has extended to Spain and to certain other countries, as shown 
by pertinent Treasury decisions, the right to import automobiles into this 
country without being charged any contingent duty; this is true by reason of 
the fact that these countries impose a duty not in excess of 25 per cent ad 
valorem upon American automobiles. By virtue of the unconditional most- 
favored-nation provisions of the treaty with Germany, imports into the 
United States of German automobiles may not be subjected to the con- 
tingent duty, irrespective of whether or not Germany levies a rate higher 
than 25 per cent on American automobiles. Since, therefore, Germany is 
entitled to exemption from contingent duties by virtue of the American 
tariff treatment of automobiles from Spain and certain other countries, 
without making any specific concession, that is, gratuitously, Belgium is 
entitled to the same treatment, under the treaty with Belgium, and re- 
gardless of whether Belgium levies a duty higher than 25 per cent upon 
American automobiles. 

Without appearing to realize that an important issue of principle had been 
presented to it which had never been previously decided by the courts, the 
trial court, in T. D. 48560, rejected the importer’s claim, basing its decision 
on the usual ground, advanced by the courts since Attorney General Olney’s 
opinion in the salt case,*! that the imposition of the contingent duty was not 
in violation of the most-favored-nation clause, and adding, apparently as an 
afterthought: 

Possibly there is an additional reason why plaintiff could not prevail, 
viz., that the tariff act was enacted subsequent to the Belgian treaty. 
It is well settled that when a treaty is inconsistent with a subsequent act 
of Congress, the latter will prevail. 

On appeal, 25 C.C.P.A. (Customs) 324, T. D. 49424, the Court of Customs 
and Patent Appeals clearly recognized that a new question had been raised 
by the importer, but found it “‘unnecessary to discuss the difference in the 
effect of conditional treaties and the effect of unconditional treaties in situa- 
tions like the one at bar,’ and expressly refrained from expressing any 

29U. S. Treaty Series, No. 28; 19 Stat. 628. This treaty is still in effect. However, the 
trade agreement between the United States and Belgium, signed on Feb. 27, 1935 (Execu- 
tive Agreement Series, No. 75), provides for unconditional most-favored-nation treatment. 

3° “Tn all that relates to duties of customs and navigation, the two high contracting parties 
promise, reciprocally, not to grant any favor, privilege, or immunity to any other State 
which shall not instantly become common to the citizens and subjects of both parties re- 
spectively; gratuitously, if the concession or favor to such other State is gratuitous, and on 


allowing the same compensation, or its equivalent, if the concession is conditional.” 
3121 Op. Atty. Gen. 80. 
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opinion as to the soundness of the contention advanced by the importer. 
The upper court affirmed the judgment of the trial court solely on the 
ground that, in so far as the contingent duty on automobiles was concerned, 
the later act of Congress superseded the earlier treaty with Belgium. 

It is possible that the Court of Customs and Patent Appeals would have 
reached a different result, or at least would have discussed the point raised 
by the importer, if the Minerva case had been argued after,®? instead of be- 
fore, the Bill case, and if the court’s attention had been called to the public 
statement of the State Department in 1934, previously quoted, that “all of 
the most-favored-nation treaties of the United States are in effect uncondi- 
tional.” Even in the Minerva case, the court appeared reluctant to apply 
the principle that a later act of Congress supersedes an earlier inconsistent 
treaty, pointing out that ‘‘an intent to abrogate a treaty will not lightly be 
attributed to Congress.” 


EFFECT UPON TREATY PROVISIONS OF SUBSEQUENT REENACTMENT 
OF CONTINGENT DUTIES 


This point was also presented in the Bill case, decided only a little over a 
year after the decision in the Minerva case, since, after the treaty with 
Germany became effective, the contingent duty provision had been re- 
enacted by Congress in the Tariff Act of 1930. The Government contended 
that the decision of the court in the Minerva case was controlling, in other 
words, that the subsequent enactment of the contingent duty provision had 
the effect of superseding, to that extent, the most-favored-nation provisions 
of the treaty. The court rejected this contention and specifically stated 
that: 

. we are of the opinion that paragraph 371 of the Tariff Act of 1930, 
supra, did not repeal or supersede the unconditional most-favored- 
nation provisions of the treaty with Germany with respect to the 
merchandise involved. 

There can be no question about the desirability, from the point of view of 
this country’s international obligations, of the conclusion reached by the 
upper court on this aspect of the case. The court undertook to distinguish 
the Minerva case by pointing out that at the time the treaty with Belgium 
was ratified there was no contingent duty provision in the law upon which 
it could operate to effect a modification of the existing tariff structure, 
whereas when the treaty with Germany took effect there was in our law 
such a contingent duty provision which was actually modified by the treaty. 

# While the same issue was again raised before the United States Customs Court in a later 
case, Lancia Motor Car Co. v. United States, C. D. 238 (Oct. 23, 1939), 3 Customs Court 
Reports 223, the trial court felt bound to follow the decision of the appellate court in the 
Minerva case, and the importer did not prosecute an appeal to the Court of Customs and 
Patent Appeals. 


%3 Hearings before the Committee on Ways and Means on H. R. 8430, 73d Cong., 2d 
Sess., p. 39. 
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The court was evidently placed in considerable difficulty in stating its 
reasons for reaching this result, however, in view of its very recent decision 
in the Minerva case. Several statements, which are relied on by the court 
to bolster the decision it reached in the Bill case, do not square with the 
facts. Thus, the court states that the Tariff Act of 1930 ‘“‘did not repeal 
paragraph 371 of the 1922 act but continued it.” It is true, as the court 
points out, that the general repealing clause in the Act of 1930 (section 651 
(b)) ran only to “‘ All Acts and parts of Acts inconsistent with the provisions 
of this Act,” but the court evidently overlooked the provisions of section 
651 (a) (1) of the Tariff Act of 1930, which specifically repealed the Tariff 
Act of 1922. In this connection, however, the position may well be taken 
that this was a technical repeal merely as a matter of legislative convenience 
in so far as the proviso to paragraph 371 was concerned, since the proviso 
was reénacted in 1930 in the identical language of the 1922 Act. A some- 
what similar case may be found in Cook v. United States (288 U.S. 102), 
decided January 23, 1933, wherein the question was raised whether a treaty 
with Great Britain which had modified section 581 of the Tariff Act of 1922 
was abrogated by the reénactment in identical language of section 581 of 
the Tariff Act of 1930. The Supreme Court said: ‘‘The treaty was not 
abrogated by reénacting section 581 in the Tariff Act of 1930 in the identical 
terms of the act of 1922.’ This language might well be paraphrased with 
regard to the contingent duty provision in paragraph 371. Again, the 
court states that: 

At the time of the enactment of the 1930 tariff act the German treaty 
was the only one of its type which had been ratified and embodied in the 
Statutes at Large, and we find no history connected with the passage of 
the tariff act which indicates any intention on the part of the Congress 
to abrogate or supersede that treaty. 

As a matter of fact, at the time that the Tariff Act of 1930 became law (June 
17, 1930) there were in effect at least five treaties, in addition to the treaty 
with Germany, containing the unconditional most-favored-nation clause, 
and these treaties are all printed in the Statutes at Large.** However, the 
court’s language may be taken to mean simply that the treaty could be 
made effective without denying effect to the statute, and the question 
whether there was one or six treaties in force at the time is immaterial. 
Indeed, the court’s understatement in the Bill case may well be compared 
to its overstatement in the Minerva case that: ‘It is a matter of common 


* The treaty with Estonia, signed on Dec. 23, 1925, was proclaimed on May 25, 1926 
(U. S. Treaty Series, No. 736, 44 Stat. 2379); the treaty with Hungary, signed on June 24, 
1925, was proclaimed on Oct. 4, 1926 (U. S. Treaty Series, No. 748, 44 Stat. 2441); the treaty 
with Honduras, signed on Dec. 7, 1927, was proclaimed on July 23, 1928 (U. 8S. Treaty Series, 
No. 764, 45 Stat. 2618); the treaty with Latvia, signed on April 20, 1928, was proclaimed on 
July 25, 1928 (U. S. Treaty Series, No. 765, 45 Stat. 2641); the treaty with Turkey, signed on 
Oct. 1, 1929, was proclaimed on April 25, 1930 (U. S. Treaty Series, No. 813, 46 Stat. 2743). 
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knowledge that practically every nation with whom we have commercial 
relations has a most-favored-nation treaty.”’* Just as in the Bill case the 
court’s language was bolstering its position that both the treaty and the 
law could be given effect without nullifying the law, so in the Minerva case 
the court’s language indicated its belief that to give effect to the treaty 
would nullify the statute, although in both cases the court could have given 
effect to the treaty without nullifying the statute. 

With regard to the court’s statement that the legislative history of the 
Tariff Act of 1930 fails to disclose any intention on the part of Congress to 
abrogate or supersede the provisions of the treaty, investigation reveals that 
at one stage of the proceedings the Senate, upon the recommendation of the 
State Department, struck out various contingent duty provisions on the 
ground that they were inconsistent with our most-favored-nation obliga- 
tions.** Considering that the matter was thus expressly called to the atten- 
tion of Congress, it might well be argued that the retention of the contingent 
duty provisions in the Tariff Act of 1930 as finally passed indicated a con- 
gressional intent to supersede the treaty provisions. On the other hand, the 
contrary may be argued on the ground that at the time of enactment of the 
Tariff Act of 1930, contingent duties under the Act of 1922 were being as- 
sessed by the Treasury Department, notwithstanding several unconditional 
most-favored-nation treaties; that there had been at that time no definitive 
judicial decision with respect to the conflict between the contingent duties 
and the treaties; and that the action of Congress could therefore be at- 
tributed to a desire to continue the contingent duty status pending judicial 
decision in the matter, rather than as indicating an intention to abrogate or 
supersede treaty provisions. 

The decision of the Court of Customs and Patent Appeals in the Bill case, 
in spite of certain defects in the reasoning used to avoid applying the holding 
in the Minerva case, is a notable landmark in the judicial construction of the 
most-favored-nation clause. It reaches a result completely in accordance 
with the aims and purposes of the policy underlying the unconditional 
clause. Whether or not the court’s distinction between the Minerva and 
Bill cases is fundamentally sound, it is certainly acceptable as a means for 
departure from a doubtful decision to a logical and desirable conclusion. 


THE ‘‘SELF-EXECUTING’”’ QUESTION 


One other point should be referred to. In arriving at its decision in the 
Bill case, it was necessary for the court to pass on the question whether or 
not the provisions of the German treaty were self-executing. This question, 


% Many of our most-favored-nation commitments were, in 1930, as today, embodied in 
executive agreements rather than treaties; moreover, in the case of several important com- 
mercial nations (e.g., Canada and France), we had, in 1930, neither executive agreement nor 
treaty commitments respecting most-favored-nation treatment. 

% See letters from the State Department, dated Sept. 4, 1929, and Feb. 4, 1930, printed in 
72 Cong. Rec. 4690-4692. 
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whether a treaty can, of itself and without enabling legislation, effect a 
change in our revenue laws, has provoked a controversy that is practically as 
old as the Government itself.87 While this question has long been a favorite 
subject for discussion by text-writers, there have been remarkably few judi- 
cial decisions which are squarely in point. In the frequently cited case of 
Taylor v. Morton, 23 Fed. Cas. 784 (1855), there is a dictum to the effect 
that the most-favored-nation provisions of a treaty are not self-executing, 
but that case was actually decided on other grounds. 

Prior to the decision in the Bill case, so far as this writer has been able to 
ascertain, this point was squarely decided by an appellate court in only one 
other case. In American Express Co. v. United States, 4 Ct. Cust. Appls. 
146 (1913), the Court of Customs Appeals held that the most-favored-na- 
tion clause was self-executing, although in this case there was a vigorous 
dissenting opinion. Moreover, this decision did not put at rest the old con- 
troversy, and, as late as 1933, the Assistant Attorney General was strongly 
contending that the most-favored-nation clause was not self-executing.** 

In Cook v. United States (1933), 288 U. S. 102,3® the Supreme Court, by a 
divided vote, held that the Liquor Treaty of 1924 with Great Britain was 
self-executing and, in effect, amended section 581 of the Tariff Act of 1922. 
However, this case involved certain administrative provisions of the Tariff 
Act and not customs duties. 

In 1937, in the case of United States v. Garrow, 24 C.C.P.A. (Customs) 
410, 88 F. (2d) 318,*° the Court of Customs and Patent Appeals referred to 
the provisions of the Jay Treaty of 1794, exempting certain goods of Indians 
from duty, as being self-executing, but this was dictum, as the court held that 
the provisions in question had been abrogated by the War of 1812. 

It is highly significant, therefore, that in the Bill case the court squarely 
ruled that the provisions of the treaty with Germany overrode inconsistent 
provisions of law imposing customs duties. The court specifically stated 


that: 
The treaty was reciprocal and it was self-executing, requiring no 
legislation other than its own enactment, so far as any matter here in- 
volved was concerned. 


37 See Crandall, Treaties—Their Making and Enforcement (2nd ed., 1916), pp. 183-199; 
see also the opinion of Evans, J., for the U. S. Customs Court, in Domestic Fuel Corp. »v. 
United States (1933), T. D. 46455. 

8 See the Government’s brief in United States v. Domestic Fuel Corp. and Geo. E. Warren 
Corp., Customs Appeal No. 3727. While the lower court held in this case that the clause was 
self-executing (T. D. 46455), the Court of Customs and Patent Appeals, 21 C.C.P.A. (Cus- 
toms) 600, 71 F. (2d) 424 (1934), did not deem it necessary to consider this question, but 
based its decision on an express reservation contained in the statute respecting treaty 
obligations (see footnote 1). 

89 This JouRNAL, Vol. 27 (1933), p. 559. 40 Tbid., Vol. 32 (1938), p. 372. 

‘1 It should be pointed out that counsel for the Government did not argue in the Bill case 
that the treaty was not self-executing; nor did the court discuss this point further than in 
the brief statement quoted. 
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The Panama Canal was originally conceived as a highway for peaceful 
commerce between nations. The extensive use of the Canal by the vessels 
of many countries indicates that it has fulfilled such a function. At the 
same time the Canal has played a part in non-peaceful intercourse. It has 
facilitated the transportation of materials of war and of troops. It has 
enabled vessels of war to move rapidly from ocean to ocean, thus affecting 
naval strategy. From the commencement of its undertaking the United 
States Government has regarded the Panama Canal as an instrument of 
national defense. These facts serve to underline the importance of the 
Canal to all maritime states in war as well as in peace. 

The opening of the Canal to navigation in 1914 coincided by mere chance 
with the outbreak of the Great War in Europe. From that moment, there- 
fore, attention was focused upon the status of the Canal in time of war. 

Anticipating occasions when war might prevail between the maritime 
Powers, it was agreed by the United States and Great Britain in the Hay- 
Pauncefote Treaty of 1901 that certain rules should be adopted by the 
United States as a basis of the “‘neutralization” of the Canal. In the Con- 
vention with Panama it was set forth that the Canal and its entrances ‘‘shall 
be neutral in perpetuity.” Nevertheless, the Canal was not completely 
neutralized in the fullest sense of the word. The United States was left, 
subject to the provisions of the treaties, the exclusive right of regulating 
the Canal at all times. States other than Great Britain and Panama were 
not asked and did not enter into any contractual agreement to respect the 
neutrality of the Canal. No limitation was placed upon the right of the 
United States to fortify, defend, and use the Canal in connection with its 
own defense.! 

The issuance of a proclamation of neutrality for the Canal whenever a 
state of war may exist was not called for by the treaties relating to the Canal. 
Nevertheless, the United States has adopted such a procedure in each of the 
wars involving the maritime states of Europe. In 1914, and again in 1939, 
two types of proclamations were issued by the President of the United 
States: one, a general proclamation of neutrality for all territory and 
water subject to the jurisdiction of the United States,? dealing with ‘‘our 

1See N. J. Padelford, ‘‘American Rights in the Panama Canal,” this JourNat, Vol. 34 
(1940), pp. 417-422, 431-432. 


2 Arts. II and III of the Convention with Panama of 1903, granting use and control of the 
land and waters in the Canal Zone to the United States, unquestionably placed the Panama 
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activities as a neutral under the rules of international law and those of our 
domestic statutes in harmony therewith”’;* the other, a proclamation re- 
lating specifically to the neutrality of the Panama Canal Zone. It has been 
customary to issue separate proclamations of the first type for every state 
of war coming into existence between the various belligerents, as indicated 
by their declarations or announcements, whereas the practice has been fol- 
lowed both in 1914 and again in 1939 of issuing but one proclamation relat- 
ing to the neutrality of the Canal Zone, applicable in general to the vessels 
and craft of all belligerents. In both instances the proclamations for the 
Canal Zone have followed rather than preceded the issuance of the first of 
the general proclamations of neutrality. 

The general Proclamations of Neutrality of the United States issued dur- 
ing 1914, 1915, and 1916,‘ invoked the provisions of the Act of March 4, 
1909, commonly known as the “‘ Penal Code of the United States,” ® relating 
to offenses against the neutrality of the United States, together with treaties 
and principles of the law of nations. The contents of these proclamations, 
as of the law upon which they are based, are so well known as to require no 
lengthy elaboration here. Suffice it to say that they embraced accepting and 
issuing commissions, enlisting, arming vessels intended for use in the service 
of a belligerent, augmenting the force of the same, organizing, setting on foot, 
or using territory within the jurisdiction of the United States as a base of 
hostile operations, compelling vessels of war of belligerents to depart within 
fixed time limits, revictualing, taking on supplies and fuel, taking part in 
hostilities, and observing the statutes and treaties of the United States, as 
well as the law of nations.® 

Shortly after the issuance of the first of these proclamations the Governor 
of the Panama Canal was instructed that belligerent vessels of war should be 
permitted to pass through the Canal only after the commanding officer of 
each vessel had given written assurance that the neutralization rules con- 
tained in the Hay-Pauncefote Treaty and the regulations for the naviga- 


Canal and the Canal Zone within the ‘‘jurisdiction”’ of the United States, regardless of the 
question of sovereignty. Cf. this JourNAL, loc. cit., pp. 423-428. Ports and waters of the 
Canal Zone were subjected to the same neutrality rules as the ports and waters of the con- 
tinental United States. Panama Canal Record, Vol. 8 (1914), p. 295. 

3 Department of State Bulletin, Vol. I, p. 203. 

‘ The first one was dated Aug. 4, 1914, and applied to the war between Austria-Hungary 
and Serbia, Germany and Russia, and Germany and France. 38 U.S. Statutes at Large 
(hereafter cited as Stat.) 1999. For citations to other identical proclamations see F. Dedk 
and P. C. Jessup, A Collection of Neutrality Laws, Regulations and Treaties of Various 
Countries (Washington, 1939), Vol. II, p. 1204. 

5 U.S. Code, Title 18, Chap. 2. 

* The reference to treaties in force must necessarily have involved a recognition of a 
continued application to the Canal of the neutralization rules contained in Art. III of 
the Hay-Pauncefote Treaty. 32 Stat. 1903. This JourNat, loc. cit., p. 418. 
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tion of the Canal would be observed, and that no act endangering the Canal 
would be committed.’ 

In ensuing weeks government officials responsible for directing policy 
concerning the Canal discussed its status under contingencies which might 
arise. If no provision for the neutrality of the Canal other than the general 
proclamation were made, what would be the position of the Canal should 
situations develop which were not provided for in the rules of the treaty or 
of the proclamation? Would the Canal be sufficiently protected from 
damage by opposing belligerents? It was concluded that it would not, and 
that a special proclamation for the security and protection of the Canal 
should be issued. A Proclamation Relating to the Neutrality of the Panama 
Canal Zone was issued on November 13, 1914.8 Its provisions endeavored 
to fulfill a triple purpose: (1) To maintain the absolute neutrality of the 
Canal so that ‘‘no jockeying shall be permitted which would be in the in- 
terest of one belligerent and to the detriment of his adversary.” ® Thus 
certain of its rules followed or extended treaty provisions for neutralization 
of the Canal !° and/or the Hague Convention on the Rights and Duties of 
Neutral Powers in Naval War. (2) To preserve the safety of the Canal by 
making the regulations for its operation and navigation more stringent 
than was required in time of peace." (3) To pave the way for the introduc- 
tion of yet more extensive restrictions in case the United States should 
become involved in war.” 

For the most part the proclamation was concerned with establishing regu- 
lations for two classes of vessels which might arrive at the Canal: belligerent 
vessels of war (Rule 1), and vessels, belligerent or neutral, used as auxiliaries 
by belligerents or assimilated by their acts to belligerent vessels of war (Rule 


7 Instructions by the Secretary of War, Aug. 22, 1914. MS. Department of State. For 
analysis of the Rules and Regulations for the Operation and Navigation of the Canal, see 
this JOURNAL, loc. cit., pp. 611-615. 

8 38 Stat. 2039. Consideration of the issuance and terms of such a proclamation com- 
menced immediately after the declaration of war by Great Britain upon Germany as a result 
of an inquiry by the British Embassy as to the regulations which would be in force at the 
Canal for belligerent vessels of war. MS. Department of State, File 811 f. 812/581. 

® Memorandum of the Joint State-Navy Neutrality Board, dated Oct. 20, 1914. MS. 
Department of State. 

10 The Joint State-Navy Neutrality Board concluded, as set forth in the Memorandum 
referred to above, that ‘‘the fact that the rules [Hay-Pauncefote] are not quoted does not 
in any degree change their binding character as a part of an accomplished treaty. . . . The 
rules . . . as they exist in the treaty, do not exactly apply to all conditions governing the 
exercise of neutrality at the Canal Zone.” bid. 

1 The analysis of the proclamation prepared by the Joint State-Navy Neutrality Board 
remarked: “It is important in every way insofar as proper regulations can insure it, that 
the Panama Canal Zone shall be as far removed from belligerent operations as possible.” 
Ibid. 12 Tbid. 
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2). Each class of vessels was carefully defined in order to avoid disputes and 
uncertainty. 

When commanded by an officer of the ‘‘military fleet,’ vessels of both 
classes were to be granted passage through the Canal in accordance with the 
procedure laid down in the Instructions of August 22, 1914. Vessels coming 
under Rule 2, and not commanded by a fleet officer, might be permitted 
transit, subject to “‘such steps”’ as the Panama Canal authorities might take 
“‘to insure the observance of the Rules and Regulations.”’ Vessels of both 
classes, together with prizes, were prohibited to revictual or take on stores 
at the Canal ‘‘except so far as may be strictly necessary,”’ and were required 
to effect transit of the Canal with the least possible delay.’ Fuel and lub- 
ricants might be provided by private persons in ports of the Canal Zone 
only upon express permission of the Canal authorities, and after the receipt 
of a written declaration stating the amounts already on board. The sale of 
supplies and provisions by the Canal Administration or any of its auxiliary 
enterprises was forbidden. Such commodities, as well as fuels and lubri- 
cants, might be furnished to belligerent vessels by private contractors, but 
only with the permission of the Canal authorities, and to an extent to enable 
the vessel to ‘‘reach the nearest accessible port, not an enemy port” at 
which fuels and lubricants could be obtained, or, in the case of ship’s stores, 
to bring supplies up to the peace standard.“ To deal with the contingency 
of a belligerent bringing a collier or supply vessel into Canal Zone waters 
there to transfer materials, it was provided that transfers from one belliger- 
ent vessel to another might occur only with the permission of the Canal 
authorities, and subject to the limitations noted above. The embarkation 
and disembarkation of troops, munitions or materials of war in the Canal 
was prohibited except in case of necessity due to accidental hindrance of the 

18 Vessels of the first class embraced vessels of war of a belligerent. Such a vessel was 

defined in Rule 1 as: 
‘“‘a public armed vessel, under the command of an officer duly commissioned by the gov- 
ernment, whose name appears on the list of officers of the military fleet, and the crew of 
which are under regular naval discipline, which vessel is qualified by its armament and the 
character of its personnel to take offensive action against the public or private ships of the 
enemy.” 

Vessels of the second class were stated by Rule 2 to include: 

“every vessel, belligerent or neutral, whether armed or not, that does not fall under the 
definition of Rule 1, which vessel is employed by a belligerent Power as a transport or fleet 
auxiliary or in any way for the direct purpose of prosecuting or aiding hostilities, whether 
by land or sea; but such treatment shall not be given to a vessel fitted up and used exclu- 
sively as a hospital ship.”’ 

Quaere: Would such a classification include a neutral private vessel chartered by a belliger- 
ent chartering firm, itself under government control, to carry a cargo of munitions from an- 
other neutral country to a port of the belligerent? 

4 Rule 3 of the Hay-Pauncefote Treaty provided such treatment only for belligerent 
vessels of war and prizes. 

16 Cf, Art. 19 of the Hague Convention on the Rights and Duties of Neutral Powers in 
Naval War. 36 Stat. 2415. 
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transit, of which the ‘“‘Canal Authorities shall be the judge.” '® The stay of 
vessels of the classes defined was limited to 24 hours, with a like interval 
imposed between departures of the vessels of opposing belligerents.'7 The 
total number of “‘vessels of war of any nation, including those of the allies 
of a belligerent nation” (vessels assimilated thereto were not mentioned in 
this paragraph), which might be within the territorial waters of the Canal 
Zone at one time, was limited to six, of which not more than three might 
be in the same terminal or in transit simultaneously. The Canal authori- 
ties were directed to fix the time of departure of vessels of both classes which 
returned to the waters of the Canal Zone within one week of their last de- 
parture. Use of the repair facilities and docks belonging to the United 
States Government and to the Canal was to be allowed to belligerent vessels 
of war and vessels assimilated thereto by Rule 2 only “‘when necessary in 
case of actual distress, and then only upon the order of the Canal Authorities, 
only to the degree necessary to render the vessel sea-worthy.”’ Use of radio 
installations on board vessels of the classes noted was proscribed for any 
purpose other than Canal business while the vessel was within the waters 
of the Canal Zone, including the waters of Colon and Panama harbors.'® 
Finally, the rules forbade “aircraft of a belligerent Power, public or private” 
to arise and descend within or to pass over the airspace of the Canal Zone.!® 

The rules contained in this proclamation were made additional to the 
Rules and Regulations for the Operation and Navigation of the Panama 
Canal and Approaches Thereto. Furthermore, an agreement with Panama, 
the Lansing-Morales Protocol, was annexed. An arrangement with Panama 
had been suggested because of the prevailing uncertainty as to the legal status 
of that country vis-d-vis the war on account of the failure of its government 
to issue any proclamation of neutrality.22 The United States and Panama 


16 Cf. Rule 4 of the Hay-Pauncefote Treaty. 

17 Cf. Rule 5 of the Hay-Pauncefote Treaty, and Arts. 12 and 16 of the Hague Convention 
on the Rights and Duties of Neutral Powers in Naval War. The 24-hour limit was con- 
strued as in addition to the time occupied in transit of the Canal. 

18 For regulation of radio in and about the Canal Zone, see this JouRNAL, loc. cit., pp. 627- 
631. This rule supplemented an Executive Order, dated Aug. 5, 1914, which had prohib- 
ited ‘‘all radio stations within the jurisdiction of the United States of America . . . from 
transmitting or receiving for delivery messages of an unneutral nature, and from in any 
way rendering to any one of the belligerents any unneutral service, during the continuance 
of hostilities.” Naval War College, International Law Topics, 1916, p. 87. 

19 This proposition was adopted on the assumption that inasmuch as the Hay-Pauncefote 
Treaty and the Canal Convention had not restricted the exercise of jurisdiction by the United 
States in the airspace above the Canal and Canal Zone, the United States could “‘with the 
greater propriety establish its own position in the matter.” For discussion of regulation of 
aircraft in the vicinity of the Panama Canal, see this JouRNAL, loc. cit., pp. 631-635. 

20 “The Republic of Panama has passed no laws regarding the rights and duties of neu- 
trals in time of war, nor regarding the fulfillment of the obligations of neutrality. . . . 
Panama has made no proclamation of neutrality since its independence.”” Memorandum 
by the consulting attorney of the Panama State Department, dated July 22, 1935, trans- 
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agreed that hospitality once extended in the waters of Panama to a belliger- 
ent vessel of war or vessel assimilated thereto should serve to deprive such 
vessel of like hospitality in the Panama Canal Zone for a period of three 
months.” 

There appear to have been few infractions of this proclamation and its 
annexes. In December, 1914, two incidents arose in relation to British 
vessels in Canal Zone waters, one of which involved use of wireless after 
entering territorial waters for communicating with a belligerent vessel out- 
side the jurisdiction contrary to the specifications of Rule 14 of the No- 
vember proclamation.” Ambassador Spring-Rice conceded that ‘sealing 
of wireless apparatus in neutral waters is right and proper,” and said that 
“it is the desire of His Majesty’s Government that British ships and officers 
should conform in every way to every detail of the regulations imposed by 
the United States’ authorities under the authority of the President and in 
conformity with the treaty obligations of Great Britain.” #* The care exer- 
cised by the Canal authorities, the codperation of ship masters, and the fact 


mitted with note of July 25, 1935, to American Minister at Panama, and enclosed in Des- 
patch No. 144, Aug. 1, 1935, from the American Minister to the Secretary of State. F. 
Dedk and P. C. Jessup, op. cit., p. 862. 

The Joint State-Navy Neutrality Board in Washington desired an agreement which 
would make “one neutral jurisdiction” of the Republic and the Canal Zone (MS. Depart- 
ment of State), but the agreement as concluded was more limited in scope. The text was 
as follows: 

“Protocol of an agreement concluded between Honorable Robert Lansing, Acting Secre- 
tary of State of the United States, and Don Eusebio A. Morales, Envoy Extraordinary and 
Minister Plenipotentiary of the Republic of Panama, signed the tenth day of October, 1914. 

“The undersigned, the Acting Secretary of State of the United States of America and the 
Envoy Extraordinary and Minister Plenipotentiary of the Republic of Panama, in view of 
the close association of the interests of their respective Governments on the Isthmus of 
Panama, and to the end that these interests may be conserved and that, when a state of 
war exists, the neutral obligations of both Governments as neutrals may be maintained, 
after having conferred on the subject and being duly empowered by their respective Gov- 
ernments, have agreed: 

“That hospitality extended in the waters of the Republic of Panama to a belligerent ves- 
sel of war or a vessel belligerent or neutral, whether armed or not, which is employed by 8 
belligerent power as a transport or fleet auxiliary or in any other way for the direct purpose 
of prosecuting or aiding hostilities, whether by land or sea, shall serve to deprive such 
vessel of like hospitality in the Panama Canal Zone for a period of three months, and 
vice versa.” 38Stat. 2042. 

In the first case the Admiralty collier Mallina arrived without the requisite bill of 
health from the American consul at her last port of call. For this a fifty-dollar fine was 
paid. Before obtaining clearance from Canal officials her master received a message order- 
ing the vessel to sea immediately. The vessel left without proper clearance. This action 
infringed the customs laws. 

The second case concerned the steamship Protesilaus, which was forced to dismantle her 
wireless apparatus. Department of State, Diplomatic Correspondence with Belligerent 
Governments Relating to Neutral Rights and Duties (European War, No. 2, 1915, Wash- 
ington, 1915), p. 23. 23 Thid. 


NEUTRALITY, BELLIGERENCY, AND THE PANAMA CANAL 61 


that vessels of both groups of belligerents were not approaching and using 
the Canal, all help to account for the general absence of infractions.” 

Although the Panama Canal operated under a special neutrality procla- 
mation because of its peculiar status as a “‘neutralized”’ area, general pro- 
visions for the maintenance and enforcement of neutrality in the ports and 
territorial waters of the United States applied to the Canal Zone. Exam- 
ples of such practice were the safeguards against any part of the territorial 
waters being used as a base of foreign military operations, and the treatment 
accorded armed merchant vessels. In the first case, a Joint Resolution of 
Congress of March 4, 1915, empowered the President to withhold clearance 
from any vessel ‘“‘which he has reasonable cause to believe to be about to 
carry fuel, arms, ammunition, men, or supplies to any warship, or tender, 
or supply ship of a belligerent nation, in violation of the obligations of the 
United States as a neutral nation.”’ *6 

The problems encountered by the United States during the World War 
in dealing with belligerent armed merchant vessels in its ports do not seem 
to have arisen in relation to the Panama Canal until the early part of 1917, 
so far as public documents reveal, notwithstanding the fact that large num- 
bers of belligerent merchant, vessels traversing the high seas were armed.?? 
On January 3, 1917, Secretary of State Lansing sent a note to the Secretary 
of War enclosing copies of the memoranda on armed merchant ships, which 
he had prepared in 1914 and in 1916,8 “‘in view of the position of merchant 
vessels of belligerent nationality, armed for defensive purposes, arriving at 
ports . . . of the Canal Zone.”’ 2° One month later, February 3, 1917, the 
Secretary of State sent identic notes to the ambassadors of France, Great 
Britain, Russia, Japan, Italy, and Belgium stating: 

I beg to advise you, for your information, that armed merchant vessels 


of belligerent nationality, entering Canal Zone ports, or passing through 
the Panama Canal, will be subject to substantially the same treatment 


24 The Annual Reports of the Governor of the Panama Canal, 1915, 1916, 1917, show that 
up to April 1, 1917, 2,335 foreign vessels passed through the Canal. No German, Austrian 
or Turkish vessels were recorded as being included in these numbers. 

25 Panama Canal Record, Vol. 8 (1914), p. 295. 

26 38 Stat. 1226. The President was authorized to employ such part of the land and naval 
forces as might be necessary to enforce the law. See Rules 3, 4, 10, 11 of the 1914 Rules 
and Regulations for the Operation and Navigation of the Panama Canal and Approaches 
Thereto. See also Title V of Act of June 15, 1917, infra. 

27 No mention is made of the passage of belligerent armed merchant vessels through the 
Canal in any of the annual reports of the Superintendent of the Marine Division to the Gov- 
ernor, or in any of the annual reports of the Governor for the years 1914-1917. There 
is no reference to the matter in any of the issues of the Panama Canal Record, and no 
state papers have been found mentioning armed merchant vessels in connection with the 
Canal prior to January, 1917. 

28 For. Rel., 1914, Supp., pp. 611-612; zbid., 1916, Supp., pp. 244-248. These memoranda 
made no reference to belligerent armed merchant vessels at the Panama Canal. 

29 MS. Department of State. 
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and the same regulations as are armed merchant vessels in the United 
States ports.*° 


Investigation was ordered for each armed merchant vessel which approached 
the Canal, and each instance was treated individually on its own merits in 
order that ‘‘no case shall be regarded by foreign governments as a precedent 
for action in the future when the conditions of naval warfare during the 
present conflict may assume a different aspect.” *! Foreign governments 
were required to file an assurance in writing with the Governor of the Panama 
Canal, upon the approach of every armed vessel entitled to fly their flag, 
that the armament carried was used only for defensive purposes.* 

No evidence has been found that the United States required any belligerent 
armed merchant vessel to dismount and land its guns while passing through 
the Panama Canal, comparable to the landings required on a few occasions 
in United States ports.** The fact that no such incident occurred does not 
mean, however, that the Canal authorities did not have the requisite powers. 
Rules 4-7 of the 1914 Rules and Regulations for the Operation and Navi- 
gation of the Canal entitled the Canal authorities to satisfy themselves that 
there was nothing about any vessel, whether hull, superstructure, equipment 
or machinery, which might “endanger the structures pertaining to the 
Canal.” Certainly power resided in the Canal officials to find in a given 
case that the gun or guns mounted or possessed by a foreign armed merchant 
vessel endangered the structures of the Canal, and to require removal of 
the danger before granting transit. 

Throughout the period of its neutrality, from 1914 to 1917, the United 
States interposed no obstacle to the carriage of arms, munitions, and other 
materials regarded by belligerents as contraband of war, on board belligerent 
and neutral vessels passing through the Panama Canal.** The treaties 
relating to the Canal did not forbid such traffic, and no evidence has been 
found that any belligerent or neutral state protested the transportation of 
such goods through the Canal, or took the position that the United States 
was under obligation to stop it. Hence it would be difficult to support a 
thesis that carriage of contraband of war through the Canal violated the 


*° MS. Department of State. 

*t Lansing to the Secretary of War, Feb. 3, 1917. bid. 

32 Memorandum issued by the Panama Canal office in Washington, Feb. 1, 1917. MS. 
Department of State. The Governor was directed to make a careful investigation in each 
case to determine whether the armaments were in fact ‘‘for defensive purposes only.” 
The foreign governments were permitted to file the necessary assurances through either 
their diplomatic or consular officers. 

33 For. Rel., 1914, Supp., p. 606; ibid., 1915, Supp., pp. 605, 848-851. 

* The records of goods carried through the Canal do not include ‘‘contraband,” ‘‘arma- 
ments,” “munitions” or ‘‘materials of war” as separate categories. They do show, how- 
ever, that large quantities of nitrates, petroleum, manufactured iron and steel goods, 
copper, chrome ore, naphtha, explosives, etc., were carried through the Canal to belligerent 
destinations. See table in Panama Canal Record, Vol. 10 (1916-1917), p. 462. 
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‘“‘neutralization”’ of the Canal. On this point a portion of the opinion of the 
Permanent Court of International Justice in the Wimbledon case (involving 
the carriage of contraband of war through the Kiel Canal in 1921) is per- 
tinent: 
It has never been alleged that the neutrality of the United States before 
their entry into the war, was in any way compromised by the fact that 
the Panama Canal was used by belligerent men of war-or by belligerent 
or neutral merchant vessels carrying contraband of war.*® 


Enforcement of the neutrality of the Canal, as well as its protection, dic- 
tated careful watch over persons admitted to the Canal Zone. Extensive 
powers in this connection resided in the Governor even in times of peace, and 
were available for utilization at any moment.*® These powers were en- 
larged, however, by two measures adopted in the period of United States 
neutrality. The Act of August 21, 1916,37 concerning police power in the 
Canal Zone, authorized the President to make, amend, and exercise rules in 
connection therewith. It also authorized him to make regulations ‘‘touch- 
ing the right of any person to enter or remain upon or pass over any part of 
the Canal Zone,” and provided for the detention and deportation of anyone 
entering in violation of the same. 

An order of February 6, 1917, issued under this law, classified persons 
subject to exclusion from the Canal Zone and included among others those 
“‘whose presence, in the judgment of the Governor, would tend to create 
public disorder or in any manner impede the prosecution of the work of 
opening the Canal or its maintenance, operation, sanitation, and protec- 
tion.”’ 8 These are broad powers, but who is to say that their residence 
in the hands of the executive is not warranted by the delicate and indis- 
pensable character of the Panama Canal? To be sure, their comprehensive 
nature provokes the thought that they might be the cause of abuse or excess. 
Irresponsibility is not to be lightly presumed in high office, however; and 
the possibility of excess in the exercise of power has never been a valid 
argument for refusal to grant powers to those in authority commensurate 
with obligations placed upon them. For any undue deprivation of liberty 
the person already admitted to the Canal Zone may have recourse to the 
habeas corpus. 

Public documents do not reveal the number of persons who may have 
been excluded, detained or deported from the Canal Zone during the World 
War for violation of the laws relating to neutrality, or those relating to 
‘undesirable persons.”’ This does not mean, nevertheless, that such actions 
did not occur. 

Experience during the years 1914-1917 would seem to have demonstrated 

%5 Publications of the Permanent Court of International Justice, Series A, No. 1, p. 28. 

3% Executive Order of May 9, 1904 (Ex. O., pp. 20, 23); sec. 10 of the Panama Canal 


Act of 1912 (37 Stat. 560). See comment in this JourNAL, loc. cit., pp. 607-608. 
37 39 Stat. 527. 38 Ex. O., p. 220. 
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that the rights possessed by the United States, and the powers conferred 
upon the Canal authorities, were adequate to meet the situations arising 
as a result of the war in Europe and upon the high seas. Had command of 
the seas not been as completely in the hands of one of the belligerents, as 
happened to be the case save for the sporadic moments when German com- 
merce raiders roamed uncaptured, incidents might well have occurred to test 
not only the rights and duties of the United States, but its determination and 
ability to defend and discharge them. 

If the incidents which arose and which have been reported in connection 
with the Canal during the years of United States’ neutrality seem small in 
numbers and relatively minor in significance, it should be remembered that 
the Canal authorities possessed very broad powers, and that foreign vessels 
presenting themselves for transit were at the mercy of the local officials. 
By virtue of the Rules and Regulations for the Operation and Navigation of 
the Canal, issued before the opening of the Canal, permission to proceed 
into and through the Canal was treated as a “‘privilege,”’ and accorded only 
after the authorities had examined all of the ship’s papers; satisfied them- 
selves that there was nothing about the ship, its hull, machinery or cargo 
which might “‘endanger the structures pertaining to the Canal, or which 
might render the vessel liable to obstruct the Canal”’; that there were no 
unsettled claims or disputes involving violation of the laws of the United 
States, or the Canal Zone, or the Rules and Regulations regarding the 
Canal. A vessel whose condition did not satisfy the Canal authorities 
might be held at a terminal and refused entrance into the Canal until it had 
been put into a condition, in the opinion of the Canal authorities, to make it 
safe for passage through the Canal. The meaning of such regulations was 
comprehensible to masters and owners of vessels arriving at the Canal 
terminals. Compliance with informal suggestions by the port captains and 
other officials for the preparation of the vessel for transit and for its control 
while within the jurisdiction of the Canal, must have seemed preferable to 
long delays with their consequential losses. 

The entry of the United States into the World War in 1917 raised anew 
question as to the legal status of the Panama Canal and as to the powers 
exercisable thereover by the United States as a belligerent. The Proclama- 
tion of War with Germany, issued by President Wilson on April 6, 1917, 
provided that: ‘‘This proclamation and the regulations herein contained 
shall extend and apply to all land and water, continental or insular, in any 
way within the jurisdiction of the United States.’’ ** In view of the fact that 
the Canal and Canal Zone are within the jurisdiction of the United States, it 
may seem difficult to escape the conclusion that technically the Canal was 
divested of its ‘‘neutral” status, and involved in the ‘‘state of war” pro- 
claimed to be existing between the United States and the Imperial German 

39 40 Stat. 1652. Italics inserted. No mention was made of the Canal Zone in the Joint 
Resolution of Congress declaring war. 40 Stat. 1. 
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Government. Can a territory be both belligerent and ‘‘neutral” at the 
same time? Can it be in a state of war by one domestic law while at the 
same time it is held as “neutral in perpetuity”? by the Convention with 
Panama incorporated into the same domestic law? Is the so-called ‘‘neu- 
tralization”’ of the Canal applicable only when the United States is a neutral, 
but otherwise merely a fiction to be observed when convenient? 

The action of Panama may be of some significance in connection with 
these questions. No formal declaration of war was issued by the Govern- 
ment of Panama. On April 7, 1917, however, President Valdez issued a 
“Proclamation of Coéperation with the United States in War against Ger- 
many.” 4° In this instrument the President declared it was the duty of 
Panama to act as an “ally,” to codperate ‘‘for the protection of the Canal 
and to safeguard national territory,” to “(lend emphatic codperation to the 
United States against enemies who execute or attempt to execute hostile 
acts against the territory of the Canal,” and to “facilitate the military 
operations which the forces of the United States undertake within the 
limits of our country.” 44 Does that which is “‘neutral” have ‘“‘enemies who 
execute . . . hostile acts’”’ against it? Possibly; but this would seem to 
amount to a recognition on the part of Panama that the Canal and its adja- 
cent territory had acquired the characteristics of belligerency instead. 
Whatever view be taken as to the status of the Canal following the proclama- 
tion by President Wilson on April 6th, it must be remarked that the Republic 
of Panama made no issue of it. 

The status of the Canal in time of war in which the United States may be 
belligerent is discussed in three important but little known state papers. 
In a communication of October 2, 1901, Ambassador Choate in London, who 
had been actively engaged in the negotiation of the Hay-Pauncefote Treaty, 
wrote Secretary of State Hay that by the provisions of the proposed treaty 
the Canal would be ‘‘ours to build as and when we liked, to own, control and 
govern—on the sole condition of its being always neutral for the passage of 
the ships of all nations on equal terms, except that if we get into a war with 
any nation we can shut their ships out and take care of ourselves.’”’ ® The 

40 Text in Naval War College, International Law Documents, 1917, p. 196. When the 
United States inquired as to the implications of the proclamation, it was advised that the 
proclamation would be treated by the Government of Panama as ‘‘a declaration of war 
in its legal effect.”’ For. Rel., 1917, Supp., Vol. I, pp. 248-250. Panama later issued a 
declaration of war against Austria-Hungary, Dec. 10, 1917. Naval War College, op. cit., 
pp. 196-197. 

41In 1912 the Government of Panama granted permission for the armed forces of the 
United States to reconnoiter in the territory of the Republic in order to study the terrain 
and strategic factors there in relation to the Canal, and in order to make plans for any con- 
tingency which might arise affecting the security of the Canal. Republica de Panama, 
Sec. Rel. Ext., Memoria, 1912, pp. 49-50. On Feb. 7, 1917, the Foreign Minister of Panama 
had advised the United States that Panama would codperate in allowing American troops 


to operate in the territory of Panama for the defense of the Canal. /bid., 1918, pp. 82-83. 
MS. Department of State. 
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views expressed by Ambassador Choate were reiterated in a letter from 

Secretary of State Hay to Senator Cullom, dated December 12, 1901: 
The obvious effect of these changes [which had been introduced into the 
Hay-Pauncefote Treaty during its negotiation] is to reserve to the 
United States, when engaged in war, the right and power to protect the 
Canal from all damage and injury at the hands of the enemy, to exclude 
the ships of such enemy from the use of the Canal while the war lasts and 
to defend itself in the waters adjacent to the Canal the same as in any 
other waters, without derogation in other respects of the principles of 
neutrality established by the treaty.” 


A note from the British Embassy in Washington to the Department of State 
on November 14, 1912, clarified the matter further: 
Now that the United States has become the practical sovereign of the 


Canal, His Majesty’s Government does not question its title to exercise 
belligerent rights for its protection.“ 


A series of actions taken by the Government within a few weeks after the 
United States entered the war and directed at strengthening the security of 
the Canal against possible destruction by enemy forces resulted in the 
Canal’s being invested with something approaching belligerent status. 
Certainly the Canal in time of war no more operated under the system that 
had served it during neutrality than it had relied on the adequacy of the 
rules and regulations of peacetime in a period of neutrality. In both neu- 
trality and belligerency, the basis of action was the body of peacetime 
procedure, but as the dangers to the Canal increased so did the measures 
taken by the United States to preserve it from harm. 

President Wilson availed himself at once of the power contained in Section 
13 of the Panama Canal Act to order the Commandant of the Army forces 
stationed at the Canal Zone to ‘‘assume and have exclusive authority and 
jurisdiction over the operation of the Panama Canal and all its adjuncts, 
appendants, and appurtenances, including the entire control and government 
of the Canal Zone.” * Brigadier General Edwards’ first order continued all 
existing regulations, as well as the machinery of government and administra- 
tion.“6 Notwithstanding this order, the placement of the Panama Canal and 
Canal Zone under the exclusive authority of a commanding officer of the 
United States Army indubitably clothed both entities with military, and 
hence belligerent status.*? 

For the better protection of the Canal the terminal ports were closed from 
sunset to sunrise, and all navigational lights extinguished.*® ‘‘ Defensive 


48 MS. Department of State. 44Sen. Doc. 474, 63d Cong., 2d Sess., p. 89. 

6 Order of April 9, 1917, Ex. O., pp. 224-225. Control was assumed on April 10, 1917. 

General Orders No. 1, April 10, 1917. Panama Canal Record, Vol. 10 (1916-1917), 
p. 429. 

47 Army control was terminated on Jan. 25, 1919, although the state of war with Ger- 
many continued thereafter. Ex. O., p. 251. 

48 Order of April 4, 1917. Panama Canal Record, Vol. 10 (1916-1917), p. 419. 
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sea areas” were instituted off the terminals of the Canal, within which areas 
mines were planted, naval patrols set up, and vessels permitted entry only 
after receiving permission and directions from the patrols.*® The areas were 
closed at night and during bad weather to all save public vessels of the United 
States. Vessels failing to follow directions of the entrance patrols, or 
threatening the Canal defenses, or acting in any way “inimical to the in- 
terests of the United States in its prosecution of the war’’, exposed themselves 
to detention, and guilty parties to prosecution.*°° By these means all vessels, 
with the exception of public vessels of the United States, were kept at a 
distance from the Canal until the authorities were satisfied that it was safe to 
admit them to the terminals.*! 

The defensive sea areas extended seaward more than three miles in some 
places, but at no point did they exceed a distance of four miles from the 
terminals. While this may have involved an assertion of jurisdiction over 
high seas, it must be said that the distance encompassed was fractional, that 
dicta of courts and the research of publicists support the exercise of jurisdic- 
tion over limited portions of the high seas for such purposes,” and that no 


49 Governor’s Circular No. 643-37, April 20,1917. Jbid., p.442. Full details of the patrol 
system are to be found only in the records of the Navy Department. It may be said that 
there were in reality two patrols: one maintained inside the defensive sea area, the other out- 
side of it. The task of the outside patrol was to hail and halt all vessels proceeding to the 
area. In day time vessels were held outside the area until boarded by the Canal authorities 
and released by them. At night the patrol directed all vessels to lie to or keep clear of the 
entrances to the area until boarded in the morning. MS. Navy Department. See Acts of 
March 4, and May 22, 1917, 39 Stat. 1168, 1193; 40 Stat. 84, 89. See also Executive Order 
No. 2692, Aug. 27, 1917, Ex. O., p. 227. The defensive sea areas were terminated by order of 
Jan. 25, 1919, Ex. O., p. 251; Panama Canal Record, Vol. 12 (1919-1920), pp. 147, 336. 

50 The Act of March 4, 1917, provided for a fine of not more than $5,000, or imprison- 
ment not exceeding five years, or both. The Act of May 22, 1917, gave the District Court 
of the Canal Zone jurisdiction of offenses relating to such actions. 

51 Admission into the defensive sea area did not necessarily mean that a vessel had thereby 
received permission to enter and pass through the Canal. That remained a separate 
procedure. 

52 The Supreme Court of the United States has sustained the thesis that ‘‘all Governments 
for the purpose of self-preservation in time of war . . . exercise an authority beyond this 
[7.e., the territorial] limit.’”” Manchester v. Massachusetts, 139 U. S. 240, 257 (1891). The 
Research in International Law at the Harvard Law School, in its draft convention on Ter- 
ritorial Waters, has concluded: ‘‘On the high seas adjacent to the marginal sea . . . a State 
may take such measures as may be necessary for the enforcement within its territory or terri- 
torial waters of its customs, navigation, sanitary or police laws or regulations, or for its im- 
mediate protection.” Art. 20. This JourNAL, Spl. Supp., Vol. 23 (1929), pp. 333-334. 
Professor Charles Cheney Hyde in his International Law (Boston, 1922), Vol. I, p. 106, says: 
‘When acts of self-preservation on the part of a State are strictly acts of self-defense, they 
are permitted by the law of nations, and are justified on principle, even though they may 
conflict with the normal rights of other States.” 

It would be difficult, all circumstances considered, to deny that the restrictions imposed 
upon foreign vessels in the defensive sea areas off the terminals of the Panama Canal were 
reasonable. In Church v. Hubbart the United States Supreme Court expressed the opin- 
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state is known to have objected in principle to the institution and main- 
tenance of these areas.’ The areas did not constitute a ‘‘blockade,” and 
they were not enforced as a right of war ‘‘within” the Canal. Hence it 
cannot be said that they compromised Rule 2 of Article III of the Hay- 
Pauncefote Treaty. 

Three weeks after the United States’ declaration of war, the Secretary of 
State wrote to the Secretary of War that he believed the November, 1914, 
Proclamation of Neutrality for the Canal Zone was ‘‘now of doubtful value.”’ 
It was suggested that there be a new proclamation “for the protection of the 
Canal and the maintenance of its neutrality.” ** President Wilson issued 
such a proclamation on May 23, 1917, in the form of “‘ Rules and Regulations 
for the Regulation, Management, and Protection of the Panama Canal and 
the Maintenance of its Neutrality.” * It was for the most part a revision 
of the contents of the Proclamation of Neutrality for the Canal Zone of 
November 13, 1914, and constituted an addition to the Rules and Regula- 
tions for the Operation and Navigation of the Panama Canal of July 9, 
1914. ‘The rules of the earlier proclamation were qualified in favor of the 
United States. Thus, for example, whereas Rule 5 of the November, 1914, 
Proclamation provided that no belligerent vessel of war or auxiliary might 
receive fuel or lubricants within the jurisdiction of the Canal Zone except on 
written authorization, Rule 5 of the 1917 Proclamation provided that no 
vessel of war or auxiliary vessel of a belligerent, “‘other than the United 
States,” should receive fuel or lubricants at the Canal Zone without written 
permission. For example again, by Rule 10 no belligerent or its allies, 
“other than the United States,’’ might have more than three vessels of war 
at the same time within the Canal and its terminals. Other rules were 
changed accordingly. The essentially new paragraph in the proclamation 
was Rule 15, dealing with enemy vessels. It read: 

In the interest of the protection of the Canal while the United States is a 
belligerent no vessel of war, auxiliary vessel, or private vessel of an 
enemy of the United States, or an ally of such enemy shall be allowed to 
use the Panama Canal nor the territorial waters of the Canal Zone for 


any purpose, save with the consent of the Canal authorities and subject 
to such rules and regulations as they may prescribe. 


ion that if restrictions imposed upon foreign vessels on the high seas by littoral states ‘‘are 
such as unnecessarily to vex and harass foreign lawful commerce, foreign nations will 
resist their exercise. If they are such as are reasonable and necessary to secure their laws 
from violation, they will be submitted to.”’ 2 Cranch 187 (1804). 

58 There were some difficulties with Panama on account of the improper entrance of 
Panama subjects into the areas, but the areas as such were not protested. Annual Report 
of the Governor of the Panama Canal, 1918, p. 34. 

54 April 26, 1917. MS. Department of State. 55 40 Stat. 1667. 

56 In a letter to the Secretary of War, April 13, 1917, Secretary Lansing expressed the 
view that “the ships of the Entente Powers should not receive different treatment from 
that imposed by the President’s Proclamation of November 13, 1914. . . .”. MS. Depart- 
ment of State. 
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The phraseology of this rule is interesting in the light of the positions taken 
in the notes of Ambassador Choate, Secretary Hay, and the British Embassy 
quoted above. The rule may be interpreted as barring transit of the Canal 
by enemy vessels. On the other hand, it may be construed as not absolutely 
closing the Canal to enemy vessels, but only to those not receiving the con- 
sent of the Canal authorities. It is noticeable that the rule read ‘‘no vessel 

. of anenemy .. . shall be allowed to use the Panama Canal . . . save 
with the consent of the Canal authorities. . . .”” It did not say ‘‘ Vessels . . . 
of an enemy of the United States . . . shall be allowed to use the Panama 
Canal subject to the consent of the Canal authorities and in accordance with 
rules,” etc. The form used was essentially negative, rather than primarily 
conditional. Exclusion of enemy vessels was directed, and as such the 
measure amounted to the exercise of a belligerent power.*? 

Upon the declaration of war the United States seized six German ships 
lying in Canal Zone waters. Under the laws of war the United States was 
entitled to take over vessels of its enemies found within its jurisdiction.*® 
On May 12, 1917, Congress passed a Joint Resolution authorizing the Presi- 
dent to take possession and title of any vessel within the jurisdiction of the 
United States, specifically including the Canal Zone, which at the time of 
coming into such jurisdiction was owned wholly or in part by an enemy, or 
was flying the flag or under the registry of an enemy state.°® Somewhat 


57 Secretary Lansing took the position in a letter addressed to the Secretary of War, 
April 13, 1917, that the Rules of the November, 1914, Proclamation of Neutrality for the 
Canal Zone should not in 1917 apply to ‘‘enemies or their Allies, on the ground that while the 
Canal is yet in the process of construction and has not been officially opened to the world, 
and by virtue of the fact that the United States is solely responsible for the protection, oper- 
ation, and control of the Canal, the vessels of the enemies of the country exercising sov- 
ereign rights over the Canal should not be allowed to endanger the safety and usefulness of 
this great waterway.”’ MS. Department of State. 

No German or Austrian vessel approached the Canal under its own control asking for 
permission to effect transit during the time the United States was engaged in hostilities with 
those nations. What might have happened had such a vessel sought transit is a hypotheti- 
cal question which cannot be answered. (Annual Report of the Governor of the Panama 
Canal, 1917, pp. 126-127; ibid., 1918, p. 137; ibid., 1919, pp. 122-123.) 

The record of vessels passing through the Canal, contained in the Annual Report for 1917, 
shows that in April and May six German vessels effected transit. The 1918 Annual Report 
reveals that these vessels had been seized by the United States at Canal Zone ports at the 
outbreak of war; that they were passed through the Canal under the command of American 
officers and engineers; and that the reason they were recorded as being German was on 
account of the fact that at the time of transit their registry had not been legally changed 
to the United States. Annual Report, 1918, p. 137. During the war a number of German 
ships under British Admiralty control passed through the Canal, but were recorded as 
British tonnage. Panama Canal Record, Vol. 14 (1920-1921), p. 60. 

88 U. S. Navy Department, Instructions for the Navy of the United States Governing 
Maritime Warfare, June, 1917 (Washington, 1924), Sec. IX, par. 62; G. G. Wilson, Handbook 
of International Law (3d ed., St. Paul, 1939), pp. 318, 327, 331-335. 

59 40 Stat. 75. Possession was taken of a large number of German vessels by order of 
June 30, 1917. Ex. O., p. 226. This included the German steamships Grunewald, Prinz 


70 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


later in the war, when the United States took over Dutch vessels found 
within its jurisdiction,®* two Dutch merchant vessels were “requisitioned ”’ 
in the Panama Canal. These ships were later released on the ground that 
they had been taken over ‘“‘ without due consideration having been given to 
their being in the Panama Canal,” * and because of ‘‘treaty obligations 
prohibiting the exercise of belligerent authority in the Zone.” ® The steps 
taken in these two instances lend weight to the conclusion that the rules of 
neutralization adopted by the United States in 1901 and reaffirmed in the 
Convention with Panama, protect the vessels of friendly states when the 
United States is at war, but not those belonging to its enemies. 

In June of 1917, the British Embassy in Washington solicited unlimited 
use of the dry docks and repair yards belonging to the United States Gov- 
ernment at Balboa, as well as extensive supplies of oil, coal and stores from 
the Canal Zone Commissaries for the British Pacific Squadron.* Some 
weeks later the Embassy sought permission for the passage of transports 
through the Canal loaded with Australasian troops en route to Europe.*® 

Calling attention to the Proclamation of May 23, 1917, the Department 
of State expressed the view © that this appeared to cover the substance of the 
requests. In interpreting the proclamation, the Department took the 
position that: 


if it is not possible for British vessels to obtain coal, oil, etc., in sufficient 
quantities at British ports other than those in England, British vessels 
could, under the proclamation, be allowed to take on sufficient amounts 
to reach ports in the British Isles. 


Respecting the passage of troop transports, the Department stated: 


There is perceived to be no objection so long as the reasonable provision 
of the proclamation in regard to the embarkation and disembarkation of 
troops, munitions of war or warlike materials and other provisions of the 
proclamation relating to passage through the Canal are complied with.** 


Finally, concerning the request for unlimited use of the dry docks and yards, 
attention was drawn to the phraseology of the proclamation restricting use 
of such facilities to cases of ‘actual distress.”” Noting that the proclamation 


Sigismund, Savoia, and Sachsenwald seized in Colon harbor. Panama Canal Record, 
Vol. 10 (1916-1917), p. 489. Title was taken in all such vessels by Executive Order of 
Nov. 24, 1919. Ex. O., p. 255. 40 Stat. 913, Sec. 11, conferred upon the President power 
to “requisition for military purposes, or for any other national purpose connected with or 
arising out of the present war, the temporary possession of any vessel.” Possession in such 
instances was to cease upon termination of the war. 

6° G. G. Wilson, ‘The Taking Over and Return of the Dutch Ships,” this Journat, Vol. 


24 (1930), p. 694. 6t For. Rel., 1918, Supp. 1, Pt. II, p. 1433. 
® Tbid., p. 1536. 8 Jbid., 1917, Supp. 2, Vol. II, p. 1268. 
6 Tbid., pp. 1269-1270. 65 Jbid., pp. 1270-1271. 


658 The first troopship arrived at the Canal Aug. 30, 1917. Others followed during the 
ensuing fifteen months. Where necessary, they were fueled. Departures from the jurisdic- 
tion normally took place within 24 hours. MS. Navy Department. 


a 
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was based upon the treaties covering the status of the Canal ‘‘and the 
diplomatic correspondence on the same subject with the countries con- 
cerned,” it was maintained that: 


to allow the unlimited use of the dry dock and repair shops at Balboa by 
the British Pacific Squadron would be an infringement of the peculiar 
status of the Canal which the United States is urider obligation to main- 
tain. The Canal and its approaches, in the opinion of the Department, 
should not be made a rendezvous for belligerent ships or a base of naval 
equipment and repair. 


Some time after the delivery of this memorandum dispute arose over shore 
leave in the Canal Zone to sailors of British warships and troops on transports 
passing through the Canal. The Canal authorities refused to sanction shore 
leave on the ground that Rule 8 of the May 23d proclamation forbade disem- 
barkation of troops. Mr. Frank L. Polk, Counselor of the Department of 
State, in a letter to the Secretary of the Navy, dated Jan. 16, 1919, expressed 
the view that the rule need not be construed to stop shore leave to sailors of 
foreign warships. He declined, however, to give an opinion regarding leave 
to troops on belligerent transports. Following this the Secretary of the 
Navy instructed Admiral Sims at London to advise the British authorities 
that henceforth shore leave would be granted to the personnel of transient 
warships. 

Reports reached American authorities in May, 1917, that Germans were 
endeavoring to purchase Dutch ships in various Oriental ports to load with 
cement and sink in the Canal. Following these reports all suspicious vessels 
arriving at the Canal were examined ‘‘thoroughly” before permission was 
granted for transit, and enemy aliens on board such vessels, upon the arrival 
of the vessels at the Canal terminal, were required to disembark and be sent 
across the Isthmus by rail.6’7 This practice was given legislative backing by 
Section 1 of Title II of the Act of June 15, 1917: 


6 In line with these British requests was an application addressed to the Government 
of Panama in July, 1917, for a relaxation of the 24-hour rule for the stay of British war 
vessels off Taboga Island in the Bay of Panama. For. Rel., 1917, Supp. 2, Vol. II, p. 1268. 
Inasmuch as the matter related to the terms of the Lansing-Morales Protocol of Oct. 10, 
1914, it was brought to the attention of the United ‘states. The Government of Panama 
expressed the opinion, in so doing, that it was disposed to accede to the request. Jbid., p. 
1269. The Panaman Secretary of Foreign Affairs stated his opinion that the Island was 
so far from the Canal that it was not covered by the neutrality of the latter. He also added 
his belief that the Lansing-Morales Protocol did not then restrict action by Panama on 
account of the fact that that agreement had been made for the purpose of maintaining neu- 
tral obligations of the two governments which had disappeared by virtue of their having 
affiliated themselves with one of the belligerent groups. No objection was seen by the Gov- 
ernment of the United States to Panama’s accession to this request, which was granted 
informally. Jbid., pp. 1274-1277. 66a MS. Navy Department. 

67 American Minister to Panama, W. J. Price, to Secretary of State, May 3, 1917. MS. 
Department of State. 68 40 Stat. 217, 220. 


72 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Whenever the President by proclamation or Executive order declares 
a national emergency to exist by reason of actual or threatened war, 
insurrection, or invasion, or disturbance or threatened disturbance of 
the international relations of the United States, the Secretary of the 
Treasury may make, subject to the approval of the President, rules and 
regulations governing the anchorage and movement of any vessel, 
foreign or domestic, in the territorial waters of the United States, may 
inspect such vessel at any time, place guards thereon, and, if necessary 
in his opinion in order to secure such vessels from damage. or injury, or 
to prevent damage or injury to any harbor or waters of the United 
States, or to secure the observance of the rights and obligations of the 
United States, may take, by and with the consent of the President, for 
such purposes, full possession and control of such vessel and remove 
therefrom the officers and crew thereof and all other persons not spe- 
cially authorized by him to go or remain on board thereof.® 


Other parts of the Act of June 15, 1917, have served to abet the security of 
the Canal. Of particular relevance are those portions dealing with espion- 
age,’° with injuring or destroying vessels engaged in foreign commerce, with 
using them as a place of conspiracy for the preparation or commission of an 
offense against the United States, its laws, treaties or obligations under 


69 Failure to comply with any regulation issued under the authority of this section, or 
obstructing or interfering with the exercise of powers conferred upon the Governor of the 
Panama Canal by this Act, exposes the vessel and all of its equipment and furnishings to 
seizure and forfeiture to the United States, and persons guilty of causing such acts to fine 
and/or imprisonment. (Sec. 2.) 

70 Sec. 1 of Title I provides that whoever obtains information concerning any place con- 
nected with the national defense of the United States, or under its jurisdiction or control, 
‘‘with the intent or reason to believe that the information to be obtained is to be used to the 
injury of the United States or to the advantage of any foreign nation,” or having lawful 
possession of the same, through negligence allows its leakage, shall be punished by fine 
of not more than $10,000, or by imprisonment for not more than two years, or both. Flying 
over, photographing, or sketching defenses in any manner or by any means, as well as re- 
ceiving and transmitting any information concerning them are specifically forbidden. 

Sec. 2 provides that whoever directly or indirectly is party to communicating, delivering 
or transmitting information relating to the national defense to any foreign government or 
its agents shall be punished by imprisonment of not more than 20 years in time of peace, 
and 30 years or death in wartime. 

Sec. 3 prescribes a fine of $10,000, or imprisonment for 20 years, or both, for willfully cir- 
culating false reports in order to interfere with the operations of the United States or to 
promote the success of its enemies; for causing insubordination in the military or naval 
forces in time of war; and for obstructing the recruiting or enlistment services of the United 
States. This was amended by an Act of May 16, 1918. 

Secs. 4 and 5 relate to conspiracy, and to harboring persons known to have committed 
or suspected of committing an offense under this title, and provide penalties for both. 

Sec. 6 gives the President permission in time of war or of national emergency to desig- 
nate any place “in which anything for the use of the army or navy is being prepared or 
constructed or stored as a prohibited place.” 

Other sections of Title I define jurisdiction for purposes of enforcement and prose- 
cution. 
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international law,’! and with the enforcement of neutrality,” and with the 
export of arms in time of war.” In this last connection it is to be noted that 
Section 6 of Title VI declares that with certain exceptions trade in arms and 
munitions “‘with any foreign port or place . . . which might have been 
lawfully carried on before the passage of this title, under the law of nations, 
or under the treaties or conventions entered into by the United States, or 
under the laws thereof,’’ may not be interfered with. This would seem to 
mean that inasmuch as the Canal has been declared to be open to the vessels 
of commerce of all nations on terms of entire equality, passage through the 
Canal by foreign vessels loaded with arms and munitions destined to coun- 
tries with which the United States is at peace is assured. Should a vessel 
arrive at the Canal with a cargo of arms destined to a country at war with 
the United States, clearance might be refused on the ground that a further 
movement of the vessel might be the cause of damage or injury to the United 
States, or the cause of injury or obstruction to the Canal and its works.” 
Such a vessel might also be seizable in the ports or territorial waters of the 
Canal Zone under the general rights of belligerency, if the Canal Zone—as in 


1 Sec. 3, Title II, and Title III. The latter ordains punishment for setting fire to, tam- 
pering with, or placing explosives upon vessels engaged in foreign commerce. Title IV 
institutes punishment for attempting to interfere with the exportation of articles of com- 
merce to foreign countries. Title VIII prohibits the commission of or conspiracy to com- 
mit any act designed to disturb, or actually disturbing the international relations of the 
United States. 

These provisions supplement Sec. 10 of the Panama Canal Act of 1912, according to 
which it is unlawful and a felonious offense to injure or to obstruct any part of the Panama 
Canal, its locks or approaches. 37 Stat. 560. The sections of the 1917 Act referred to 
may also be said to complement the Rules and Regulations for the Navigation of the Canal, 
issued on July 9, 1914. Ex. O., p. 178. An Act of April, 1918, made it unlawful and pun- 
ishable to wilfully injure or destroy any war material, premises, or utilities. 40 Stat. 533. 
Such premises would include the Panama Canal and many of the works and establishments 
in the Canal Zone. 

72U.S. Code, Title XVIII, Chap. 2. This includes the authorization to withhold clear- 
ance to any vessel believed to be about to depart from the jurisdiction of the United States 
to carry fuel, arms, ammunition or dispatches to a warship or auxiliary of a belligerent in 
violation of the laws and obligations of the United States, or about to depart to cruise or 
commit hostilities against a foreign state or people with which the United States is at peace. 
It also makes it unlawful to send out of the jurisdiction of the United States any vessel 
built, armed, or equipped as a vessel of war, with any intent or under any agreement that it 
shall be delivered to a belligerent nation or its agent or officer. A penalty of $10,000, or 
imprisonment of not more than five years, or both, plus forfeiture of the vessel and all equip- 
ment and cargo is ordained for violation of any of the sections by taking out, or attempting 
to take out any such vessel. Likewise a heavy punishment is prescribed for making any 
territory under the jurisdiction of the United States a base of operations against a state or 
people with which the United States is at peace. 

%3 Title VI renders it unlawful to export arms or other articles in violation of law, or in 
contravention of a presidental proclamation forbidding export in time of war in which the 
United States is belligerent. %4 Sec. 1 of Title II, 40 Stat. 217, 220. 

% Rule 6, 1914 Rules and Regulations for the Operation and Navigation of the Panama 
Canal. Ex. O., p. 178. 
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1917-1918—is considered as being within belligerent jurisdiction when the 
United States is at war. 

Among other wartime measures of the United States applied to the 
Panama Canal and Canal Zone was the Trading with the Enemy Act.” 
This Act gave the President authority to establish censorship of all means of 
communication, control exports, take custody of alien enemy property, forbid 
and estop trading with the enemy, require oaths from masters of vessels that 
cargo shipped was not being delivered to the enemy, and to withhold clear- 
ance from any vessel believed to be likely to carry cargo to an enemy in 
violation of law. In accordance with the Act, licenses were required for all 
exports, including goods exported from the Canal Zone.77 Export licenses 
were not demanded for vessels merely passing through the Panama Canal, 
or stopping at Canal ports without discharging or taking on cargo, unless part 
or all of the cargo of such vessels was destined to a neutral state in Europe.7® 
Licenses were required, however, for all bunker fuel, sea or ship’s stores and 
supplies obtained at ports of the Canal.7® These restrictions served as a 
means of controlling neutral commerce and of preventing neutral vessels 
from reaching enemy ports. Question was raised in the Department of State 
about extending the powers of the War Trade Board and the Panama Canal 
authority by establishing a contraband control port at the Canal. This was 
not done on the ground that such a procedure would have been contrary to 
the obligations of the United States under the Hay-Pauncefote Treaty.*° 

Numerous persons of German nationality were located in the Canal Zone 
when the United States declared war upon Germany in 1917. These were 
immediately arrested and interned. Similar action was taken by the Gov- 
ernment of Panama with respect to Germans of suspicious character and 
behavior in that territory.*! Both groups of alien enemies were sent to 
Taboga Island, Panama territory, and lodged in the United States Gov- 
ernment-owned hotel there, under the guard of American armed forces.® 


7% 40 Stat. 411. The Act applied to ‘‘all lands and waters, continental or insular, in any 
way within the jurisdiction of the United States or occupied by the military or naval 
forces thereof.”” (Sec. 2.) 

77 For. Rel., 1917, Supp. 2, Vol. II, pp. 1277-1282. Panama Canal Record, Vol. 11, 
(1917-1918), pp. 145, 283. 78 Tbid., Vol. 12 (1918-1919), pp. 305-306. 

79 For. Rel., 1917, Supp. 2, Vol. II, pp. 1281-1282; Panama Canal Record, Vol. 11 (1917- 
1918), pp. 145, 283. Bunker license regulations operated to detain shipping more than all 
other defense measures combined. In September, 1918, vessels transiting the Canal faced a 
delay on the average of from 24 to 36 hours. Decisions regarding application of the regula- 
tions and clearance were made locally except in cases where the vessel’s status was not 
satisfactory. MS. Navy Department. 80 MS. Department of State. 

81 For. Rel., 1918, Supp. 2, pp. 232-233. 

8 Secretary of State Lansing instructed the American Minister to Panama to inform 
that government that “this Government will hold Panama harmless against loss on account 
of having heretofore interned persons in conformity with the Government’s desire, provided 
this Government shall be kept informed of the proceedings of claimants and be satisfied 
that the Government of Panama resisted their claims in good faith.” Jbid., pp. 233-234. 
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Although alien enemies attempting to enter the Zone might have been dealt 
with under existing laws and orders, absolute exclusion from the Canal Zone 
was prescribed in a Proclamation relating to the Conduct of Alien Enemies 
issued by President Wilson on November 16, 1917.8 One year after their 
internment on Taboga Island, and immediately after the passage of an Act 
of Congress legalizing the apprehension, restraint, and removal of alien 
enemies ‘‘ who shall be within the United States” in time of war,®* all of those 
lodged on Taboga Island, including those apprehended within the jurisdic- 
tion of Panama, were removed by the United States to New York. Prior to 
the removal the United States entered into an agreement with Panama 
whereby the latter was guaranteed that the legal status of those prisoners 
which had been in Panaman territory and had been handed over to the 
United States would not be changed by the removal from the Isthmian 
region. Notwithstanding this agreement, the action raised question 
whether under international law the United States was entitled to remove 
all of these persons to New York. Point was added to the question by 
German protests to Panama.®* Secretary of State Lansing took the position 
that these persons were civil interns, and maintained that as between allies 
there was a right of transfer from one jurisdiction to another, particularly 
when the United States and Panama had come to a formal agreement on the 
matter, in which it had been stipulated that no change in their legal status 
should occur, and when the unusual relationship which existed between 
Panama and the United States was taken into account. The Secretary of 
State believed that: 
if, in the end, this Government should find it necessary to assume the 
entire responsibility of the apprehension and detention of these interns 
as American interns it could find sufficient justification therefor in its 
broad powers under the treaty to preserve order on the Isthmus and to 
protect and maintain the Panama Canal.*’ 


Regardless of these views, the Department of Justice did not issue a formal 
order for the internment in the United States of those Germans who had 
been arrested originally within the jurisdiction of the Republic of Panama,*®* 
and all persons were returned to the Isthmus after the cessation of hostilities 
in Europe, and released from there.*? 

The treatment accorded nationals of states associated with the United 
States in the war was naturally very different, but it also produced a question 


88 Ex. O., p. 230. ‘17. An alien enemy shall not enter or be found within the Panama 
Canal Zone.” 8 40 Stat. 531. Cf. Revised Stats., Sec. 4067. 

85 For. Rel., 1918, Supp. 2, pp. 234-235. Panama, Sec. Rel. Ext., Memoria, 1918, pp. 
xiii—xiv. 86 For. Rel., loc. cit., pp. 235-236. 


87 Tbid., p. 243. The Secretary cited Arts. 1, 7, and 23 of the Canal Convention in support 
of his contention. Mr. Lansing also argued on the basis of analogy between removal of 
prisoners of war and removal of these interns, which would seem to vitiate his effort to treat 
these persons as civil interns. 88 Jiid., pp. 243-244. 

89 McCain, The United States and the Republic of Panama (Durham, 1937), p. 201. 
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of legality. One month after the declaration of war, Congress amended 
Section 10, Chapter 2 of the Criminal Code (Offenses against Neutrality) 
to allow citizens or subjects of ‘‘any country engaged in war with a country 
with which the United States is at war,” to enlist within the jurisdiction of 
the United States as a soldier, marine, or seaman on board vessels of war of 
their own country.*® Although no foreign Power is known to have protested 
against the application of such a proposition to the Canal Zone, it may be 
questioned, nevertheless, whether permitting the taking of service on board 
a belligerent vessel of war at the Canal is not incompatible with Rule 4 of 
Article III of the Hay-Pauncefote Treaty, which states that ‘‘ No belligerent 
shall embark or disembark troops . . . in the canal.’”’ If it is not incom- 
patible, assuredly it comes close to the line. 

Aircraft and radio in and near the Canal occupied the attention of the 
American authorities on a number of occasions during the war period, with 
the result that exclusive jurisdiction was asserted over both. This has been 
discussed at length in an article previously appearing in this JOURNAL.®! 
Without meaning to minimize in the least the importance of these develop- 
ments, we may bring them in here by reference rather than by repetition. 

The state of war between the United States and Germany was declared to 
be at an end by the Joint Resolution of Congress approved by President 
Wilson on July 2, 1921.% Many of the war and emergency measures ap- 
plicable to the Panama Canal were suspended or revoked, however, within 
several months after the signing of the Armistice in 1918.% Vessels seeking 

99 Act of May 7, 1917, 40 Stat. 39. 

%N. J. Padelford, ‘‘The Panama Canal in Time of Peace,’ loc. cit., pp. 627-635. It 
may be pointed out that from May 12, 1917, until Nov. 15, 1918, Canal Zone radio stations 
refused radio communications with merchant vessels, save when they were off the ter- 
minals of the Canal and in the Canal. This was done in the interests of the safety of such 
vessels, and to leave the air free for traffic with war vessels. Governor’s Circular No. 
643-38. Panama Canal Record, Vol. 10 (1916-1917), p. 483; ibid., Vol. 12 (1918-1919), 

, % 42 Stat. 105. The Treaty of Berlin with Germany, which entered into force Nov. 14, 
1921, noted in its Preamble the Resolution of July 2, 1921, but did not mention the estab- 
lishment of peace in its operative provisions. See Manley O. Hudson, ‘‘The Duration of 
the War between the United States and Germany,” Harvard Law Review, Vol. 39 (1926), 
pp. 1020-1045. 

% Dec. 23, 1918, Presidential Proclamation No. 1506 annulled and rescinded certain 
regulations prescribing the conduct of alien enemies. Ex. O., p. 250. Presidential Order 
No. 3032, Jan. 25, 1919, terminated Army control of the Canal and Canal Zone. /bid., p. 
251. Order No. 3027, Jan. 25, 1919, revoked orders establishing the defensive sea areas. 
Ibid. Department of State Order of July 12, 1919, relaxed the requirements concerning the 
travel of nationals and of aliens. Jbid., p. 252. Presidential Proclamation of July 31, 1919, 
abrogated the regulations of Feb. 28, 1918, which had made the whole of the Panama Canal 
Zone a zone of military operations closed to flight by civilian aircraft. IJbid., p. 254. The 
Joint Resolution of Congress of March 3, 1921, declared that certain Acts of Congress, Joint 
Resolutions and Proclamations which had been made for the duration of a state of war 
should be construed and administered as if the war had ended and the national emergency 
ceased to exist. 41 Stat. 1359. 
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passage of the Canal were given the benefit of the relaxation of these pre- 
cautions. In particular, the wartime inspection and posting of armed 
guards on board ship while passing through the Canal were stopped. 
Vessels flying the German flag were granted transit of the Canal beginning in 
January, 1920.” 

Far from being closed to wartime traffic, records show that from the time 
of opening in 1914 to March 30, 1917, that is to say during American neu- 
trality, 2,216 foreign and 1,033 American vessels passed through the Canal. 
Between April 1, 1917, and June 30, 1920, 4,453 foreign and 2,682 American 
vessels made the transit.*% These numbers seem small compared with 
transits recorded in the decade following the war,*” but they demonstrate, 
nevertheless, that the Canal served a useful purpose during the years of 
warfare, and that the requirements imposed upon vessels seeking passage 
through the waterway were not so vexatious as to deprive foreign commerce 
of reason for proceeding via the Panama Canal. 

The Panama Canal survived its first wartime test without having its 
status challenged by belligerents or neutrals, and without objection being 
taken to the laws and regulations governing the use of the Canal. No hostile 
acts or acts of war were committed within the Canal by foreign vessels. The 
Canal was not blockaded; neither was it attacked, injured or impaired by any 
belligerent. During the war the United States was faced with the problem 
of keeping the Canal neutralized and at the same time of defending it. A 
balance between the two objectives was attained by virtue of the exclusive 
right of the United States to provide for the regulation and management of 
the Canal and Canal Zone. Through the maintenance of ceaseless vigil and 
the exercise of constant precaution by the civil authorities and armed forces 
charged with the operation and protection of the Canal, its neutralized status 
was retained and it survived the war unharmed. During the period of 
United States neutrality, interest was primarily centered on the preservation 
of the neutrality of the Canal and secondarily on its safety. When the 
United States became a belligerent, emphasis shifted to the safety of the 
Canal. In neither instance, however, was the dual responsibility forgotten. 

Between 1920 and 1939 no situation arose to test again the status of the 


* Report of the Marine Superintendent, Annual Report of the Governor of the Panama 
Canal, 1919, p. 117. 

% Ibid., 1920, pp. 113-114. 36 German vessels were recorded as having passed through 
the Canal by July 1, 1921, zbid.; and zbid., 1921, pp. 110-111. 

% Compiled from Annual Reports of the Governor of the Panama Canal, 1914-1920. 

87 It is interesting to compare with these figures of 6,669 foreign and 3,715 American 
vessels using the Canal during the war years 1914-1920, figures for subsequent six-year 
periods. During the years 1920-1926, 12,673 foreign and 11,845 American vessels passed 
through the Canal. In the next six years a further increase was registered as 19,207 foreign 
and 15,357 American transits were recorded. Jbid., 1920-1932. 

98 See statement of steamship companies and masters on the expeditious handling of 
vessels during the war. Panama Canal Record, Vol. 10 (1916-1917), p. 463. 
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Canal under conditions of neutrality and belligerency. There were, as is 
well known of course, numerous instances of the use of force in various parts 
of the world during this interval, but in no case was the conflict sufficiently 
widespread to alter normal peacetime procedure in the Canal and the Canal 


Zone.*® 

One cannot come to a discussion of the Panama Canal in the war beginning 
in 1939 without adverting to the General Treaty of Friendship and Coépera- 
tion between the United States and Panama, signed at Washington March 
2, 1936, and the accompanying Exchanges of Notes.!% As remarked by the 
Secretary of State on the exchange of ratifications: 


The present occasion marks an important milestone in our relations 
with the Republic of Panama. . . . The present General Treaty . . . 
not only continues existing safeguards and provisions for the operation, 
maintenance, sanitation, and protection of the Canal from our point of 
view, but by associating the Republic of Panama in this work, accords 
even greater security and efficiency to the Canal, either in its present 
form or should it become necessary, in an expanded form.!% 


From the point of view of the operation, maintenance and protection of the 
Canal in time of war, Articles I, II and X are of most significance. By 
Article I the two states agree that “there shall be a perfect, firm and in- 
violable peace and sincere friendship” between them. It is agreed that the 
United States will continue the maintenance of the Panama Canal, but: 


the two Governments declare their willingness to codperate, as far as it 
is feasible for them to do so, for the purpose of insuring the full and per- 
petual enjoyment of the benefits of all kinds which the Canal should 
afford the two nations that made possible its construction as well as all 
nations interested in world trade. 


In Article II the contracting parties: 


recognize, subject to the provisions of Articles I and X of this Treaty, 
their joint obligation to insure the effective and continuous operation of 
the Canal and the preservation of its neutrality, and consequently, if, in 
the event of some now unforeseen contingency, the utilization of lands 
or waters additional to those already employed should be in fact neces- 
sary for the maintenance, sanitation or efficient operation of the Canal, 
or for its effective protection, the Governments of the United States of 
America and the Republic of Panama will agree upon such measures as it 
may be necessary to take in order to insure the maintenance, sanitation, 
efficient operation and effective protection of the Canal, in which the 
two countries are jointly and vitally interested. 


*? On various occasions the President invoked and applied laws embargoing the ship- 
ment of arms and munitions of war from the United States, but the proclamations did not 
preclude the carriage of such commodities through the Panama Canal. 

100 Proclaimed on July 27, 1939. U.S. Treaty Series, No. 945; this JouRNAL, Supp., Vol. 
34 (1940), pp. 139, 148. 

101 Department of State Bulletin, Vol. I (1939), p. 84. 
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Article X carries the coéperative relationship one step farther. It stipulates 
that: 


In case of an international conflagration or the existence of any threat of 
aggression which would endanger the security of the Republic of Panama 
or the neutrality or security of the Panama Canal, the Governments of 
the United States of America and the Republic of Panama will take 
such measures of prevention and defense as they may consider necessary 
for the protection of their common interests. Any measures, in safe- 
guarding such interests, which it shall appear essential to one Govern- 
ment to take, and which may affect the territory under the jurisdiction 
of the other Government, will be the subject of consultation between 
the two Governments. 


As a result of an exchange of notes between the Secretary of State and the 
Minister of Panama on February 1, 1939, it is understood by both govern- 
ments that ‘‘the holding of maneuvers or exercises by the armed forces of the 
United States in territory adjacent to the Canal is an essential measure of 
preparedness for the protection of the neutrality of the Panama Canal.” !” 
Furthermore, it is agreed that: 


in the event of an emergency so sudden as to make action of a preventive 
character imperative to safeguard the neutrality or security of the 
Panama Canal, and if by reason of such emergency it would be impossi- 
ble to consult with the Government of Panama as provided in Article 
X of said Treaty, the Government of the United States of America need 
not delay action to meet this emergency pending consultation, although 
it will make every effort in the event that such consultation has not been 
effected prior to taking action to consult as soon as it may be possible 
with the Panamanian Government.!" 


Looking toward the greater security of the Canal in time of emergency, 
Congress, at the behest of the War Department,!% recently authorized the 
construction of a third system of lock chambers, commonly known as the 
“by-pass project.” !% It was appreciated by Congress that the commercial 
traffic of the Canal would not require additional locks or a second inter- 


102 Cf, note 41 supra. 

1023 U.S. Treaty Series, No. 945, pp. 63-67; this JourRNAL, Supp., loc. cit., p. 157. These 
notes were made “‘accessory”’ to the treaty and attached to it in its ratified form. See also 
exchange of notes dated July 25, 1939. Jbid., pp. 68-69. See Sen. Ex. Rep. No. 5, 76th 
Cong., Ist Sess., pp. 4, 5; also Cong. Record, July 24, 1939, pp. 9828-9833. Senator Pittman 
stated in the Senate that the United States is the party to determine when an emergency 
exists which requires consultation and/or immediate action. Jbid., pp. 9833-9834, 9837. 

10% Tn 1938 the Secretary of War said: ‘‘It has become apparent that the need for a third 
system of lock chambers may come much sooner than heretofore contemplated on account 
of defense requirements and it is proposed therefore to speed up studies and investigations 
during the coming year.’”’ Annual Report of the Secretary of War, 1938 (Washington, 
1938), p. 17. 105 53 Stat. 1409. 
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oceanic Canal for many years to come.!® The by-pass project has been 
justified as a defense measure, and it is generally understood that the new 
locks will be reserved for the exclusive use of public vessels of the United 
States until there is a need for additional lock capacity for commercial 
purposes. It is not expected that these locks will be ready for use for some 
years, although construction was commenced immediately after the passage 
of the necessary legislation. 

The approach of war between the Great Powers of western Europe in 1939 
occasioned immediate concern for the Panama Canal. Maritime warfare 
likely to affect the Canal became a real prospect for the first time since 1918. 
The enlarged amount of foreign shipping regularly passing through the Canal 
increased the danger of hostilities in the vicinity of the Canal. The motives 
and methods of the totalitarian political systems induced watchfulness lest 
acts of sabotage or of war be attempted within or near the Canal. 

The first step taken by the United States was the conclusion of an Execu- 
tive Agreement with Panama reaffirming the Lansing-Morales Protocol of 
1914 dealing with the extension of hospitality to belligerent war vessels or 
vessels assimilated thereto in the waters of the Canal Zone and of the Re- 
public of Panama. It was agreed that the Protocol ‘‘is at present in effect 
and may be applied by both countries whenever circumstances require.” !° 

After the commencement of war in Europe in September, 1939, the United 
States followed the precedent established in 1914. The President issued a 
general Proclamation of Neutrality of the United States, which was followed 
by a Proclamation Prescribing Regulations Concerning Neutrality in the 
Canal Zone. These measures were succeeded by a miscellany of orders and 
proclamations which have rapidly brought the legal situation virtually to the 
stringency of 1917-1918. 

The general Proclamation of Neutrality of September 5, 1939,'°° followed 
the tenor of the proclamation of August 4, 1914. It invoked the laws of 
March 4, 1909, and of June 15, 1917, and enjoined performance of the acts 
embraced therein.’ The provisions of the proclamation were specifically 

106 Report of the United States Army Interoceanic Canal Board, H. Doc. No. 139, 72d 
Cong., Ist Sess.; substantiated in 1936 by Sen. Doc. No. 23, 75th Cong., 1st Sess.; reiterated 
in Hearings before the Committee on Merchant Marine and Fisheries, ‘‘ Additional Inter- 
oceanic Canal Facilities,’ H. Rep., 76th Cong., 1st Sess.; Hearings before the Committee 
on Interoceanic Canals, ‘‘ Additional Interoceanic Canal Facilities,” Sen. Doc., 76th Cong., 
Ist Sess. 107 U.S. Exec. Agr. Ser., No. 160. 

108 Proclamation No. 2348. Fed. Reg., Vol. 4 (1939), p. 3809; this JourNaL, Supp., Vol. 
34 (1940), p. 21. 

109 U. S. Code, Title 18, Chap. 2. Forbidden acts include acceptance and issuance of 
commissions; enlisting; fitting out or arming or setting on foot expeditions; dispatching 
vessels intended to engage in cruising; making territory a base of operations; the 24-hour 
rule concerning departure of vessels; restrictions on the use of radio; taking on supplies 
and fuel; repairs; exercise of belligerent activities ‘in waters subject to United States juris- 
diction”’; internment of private and war vessels; and the commission of acts contrary to the 
laws and treaties of the United States or to international law. 
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applied to the Canal Zone by a clause which declared that it ‘‘shall apply to 
the Canal Zone except in so far as such provisions may be specifically modi- 
fied by a Proclamation or Proclamations issued for the Canal Zone.”’ !° 

The Proclamation Prescribing Regulations Concerning Neutrality in the 
Canal Zone was issued on the same day, September 5, 1939,1!! and not some 
months later, as in 1914. This referred to the general Proclamation of 
Neutrality, and to the clause just noted, and declared that the said proc- 
lamation was thereby modified. The general proclamation was limited to 
the war between ‘‘Germany and France; Poland; the United Kingdom, 
India, Australia and New Zealand,” which therefore meant that the Canal 
Zone Regulations Proclamation was similarly limited. When the President 
subsequently issued proclamations of neutrality for the United States in the 
wars involving the Union of South Africa, Canada, Norway, Belgium, 
Luxemburg, The Netherlands, and Italy,! he did not issue separate Procla- 
mations Prescribing Regulations Concerning Neutrality in the Canal Zone 
for the wars involving those countries. Did this infer that South African, 
Canadian, Norwegian, Belgian, Dutch and Italian vessels were not to be 
subject to the limitations and restrictions placed upon German, French, 
Polish and British vessels in the Canal Zone? This does not seem to follow. 
Each of the proclamations of neutrality issued by the President after the 
5th of September stated, mutatis mutandis, “‘that all of the provisions of my 
proclamation of September 5, 1939, proclaiming the neutrality of the United 
States in a war between Germany and France; Poland; and the United 
Kingdom, India, Australia, and New Zealand apply equally in respect to the 
Union of South Africa.” “* This must have meant that in each instance 
there was implied the clause: ‘‘the provisions of this proclamation shall apply 
to the Canal Zone except in so far as such provisions may be specifically 
modified by a proclamation or proclamations issued for the Canal Zone.” 
If this be the case, the Proclamation Prescribing Regulations Concerning 
Neutrality in the Canal Zone, which was issued specifically in modification 
of the proclamation of September 5, must have applied to vessels of each of 
the states in respect to which proclamations of neutrality were issued. No 
discrimination in favor of the vessels of belligerents entering the war after 
September 5, 1939, is reported to have been practiced by the Canal au- 
thorities. 

The Proclamation Concerning Neutrality in the Canal Zone resembled in 

110 The proclamation was issued for neutrality in the state of war existing between Ger- 
many and France; Poland; the United Kingdom, India, Australia and New Zealand. 

111 Proclamation No. 2350. Fed. Reg., Vol. 4, p. 3821; this JourNAt, Supp., loc. cit., p. 28. 

112 By separate proclamations, the provisions of the Sept. 5th Proclamation were applied 
equally with respect to the Union of South Africa (Procl. No. 2353, Sept. 8, 1939, Fed. 
Reg., Vol. 4, p. 3851); Canada (Procl. No. 2359, Sept. 10, 1939, ibid., p. 3857); Norway 
(Procl. No. 2399, April 25, 1940, zbid., Vol. 5, p. 1569); Belgium, Luxemburg, and The 


Netherlands (Procl. No. 2405, May 11, 1940, ibid., p. 1689); Italy (Procl. No. 2408, June 10, 
1940, ibid., p. 2191). 113 Ttalics added. 
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large part the proclamation relating to the same subject issued by President 
Wilson on November 13, 1914, alluded to earlier.“4 The 1939 Proclamation 
differed from the preceding one in (1) omitting a definition of belligerent 
ships of war, and the requirement that their commanding officers give 
written assurance before transit of the Canal that they will observe the rules 
and regulations relating to the Canal; (2) omitting application to auxiliary 
vessels and vessels assimilated to ships of war; (3) enforcing a 24-hour inter- 
val between the departure of a belligerent ship of war from one terminal and 
that of a vessel of an opposing belligerent from the other terminal only in 
respect to belligerent ships of war carrying aircraft; (4) altering somewhat 
the basis upon which the agencies of the United States administered by the 
Canal authorities may effect repairs and furnish supplies to belligerent ships 
of war; ' (5) leaving out all reference to radio.™® 

Only one case has been reported to date in the press bringing into question 
terms of this proclamation. The German merchant vessel Duesseldorf, 
under command of a British prize crew, arrived at Balboa on December 25, 
1939, and sought transit en route to a British port. The vessel was sent 
through the Canal with a large military guard on board ‘‘to prevent attempts 
by Germans to jump overboard in the Canal to escape.” 7 Clearance was 
granted from Cristobal the following day, prior to the termination of the 
24-hour limit. Protest was reported to have been made against the transit 
and clearance by the German consul at Colon."8 The Hay-Pauncefote 
Treaty, as well as the Proclamation Concerning Neutrality in the Canal 
Zone, provide for the transit of prizes. It has long been a generally accepted 
practice to forward prizes captured on the high seas to belligerent ports with 


14 Supra, p. 57. 

15 The 1939 Proclamation stipulated that: ‘If it is wholly impossible, as determined by 
the Governor,” for belligerent warships to obtain repairs, fuel, and stores from private con- 
tractors in the Zone or in Panama, the United States’ agencies in the Canal Zone may 
effect such repairs or provide such materials, ‘‘in order to facilitate the operation of the Canal 
and its appurtenances.” The repair facilities and docks ‘‘belonging to the United States” 
in the Canal Zone might not be used by a ‘“‘public vessel of a belligerent, except when 
necessary in case of actual distress . . . and only to the degree necessary to render the 
vessel seaworthy.” 

16 The exclusion of belligerent aircraft was renewed in the 1939 Proclamation. The 
provisions of this proclamation, as well as of the general proclamation of neutrality, were 
made additional to the Rules and Regulations for the Operation and Navigation of the 
Panama Canal of Sept. 25, 1925, as amended. 

An Executive Order (No. 8233) of Sept. 5, 1939, prescribed the duties to be performed 
by the Governor of the Panama Canal in the Enforcement of the Neutrality of the United 
States. Fed. Reg., Vol. 4, p. 3822. This was applied by subsequent orders ‘‘equally to”’ 
Canada, South Africa, Norway, Belgium, Luxemburg, The Netherlands, and Italy. Jbid., 
pp. 3863, 3889; zbid., Vol. 5, pp. 1570, 1691, 2193. 

117 New York Times, Dec. 26, 1939. 

118 Tbid., Dec. 27, 1939. The basis of the protest was not indicated. See ibid., Feb. 22, 
1940, for British defense of their action in carrying prisoners through the Canal on board 
a prize. 
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officers and members of the crew of the captured vessel on board. There 
would therefore seem to be no reason why the Canal authorities should 
have refused transit and clearance on the ground that the transit involved 
carriage of prisoners of war through neutral jurisdiction contrary to 
law.119 

The same case had another angle. When the Duesseldorf reached Balboa, 
a person on board, Herr von Appen, former steamship agent at Balboa, was 
taken off for hospitalization on the certification of the ship’s doctor that he 
was critically ill. Objecting to being sent to a Canal Zone hospital, he was 
taken to Panama, where he held a permanent residence permit. When 
found to be “‘normal” and not ill by medical examiners, he was returned to 
the Canal Zone and held at an immigration station pending further action. 
Finally he was turned over to the British Vice Consul at Cristobal, and 
reported to have been escorted by armed sailors aboard the Canadian 
destroyer Assiniboine, which sailed at once for Bermuda where the Duessel- 
dorf was held.”° The handing over of von Appen to British authorities 
would seem to have been a correct procedure since he had not escaped from 
them in the first instance, but had been landed by them and given over to the 
custody of the Canal authorities for a particular purpose, the accomplishment 
of which dictated his return to the British. The determination of the 
British consul to send the prisoner on by means of a Canadian rather than a 
British war vessel once von Appen was in his possession was a matter of no 
legal concern to the United States. 

Additional rules for the Canal were introduced by an Executive Order of 
September 5, 1939, in the form of Regulations Governing the Passage and 
Control of Vessels through the Panama Canal in any War in which the 
United States is Neutral.“! The first part ordained that: 


Whenever considered necessary, in the opinion of the Governor of the 
Panama Canal, to prevent damage or injury to vessels or to prevent 
damage or injury to the Canal or its appurtenances, or to secure the 
observance of the rules, regulations, rights and obligations of the United 
States, the Canal authorities may at any time, as a condition precedent 
to transit of the Canal, inspect any vessel, belligerent or neutral, other 
than a public vessel, including its crew and cargo, and, for and during the 
passage through the Canal, place armed guards thereon, and take full 
possession and control of such vessel and remove therefrom the officers 
and crew thereof and all other persons not specially authorized by the 
Canal authorities to go or to remain on board thereof during such 
passage. 


119 For examination of law on the subject of transport of prisoners through neutral waters, 
see editorial comment, ‘‘Was Norway Delinquent in the Case of the Altmark?”’ by Edwin 
Borchard, this JouRNAL, Vol. 34 (1940), p. 289. 

120 New York Times, Jan. 22, 1940. 

121 Exec. Order No. 8234, Fed. Reg., Vol. 4, p. 3823; this JourNax, Supp., Vol. 34 (1940), 
p. 31. 
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The second part specified that: 


A public vessel of a belligerent or neutral nation shall be permitted to 
pass through the Canal only after her commanding officer has given 
written assurance to the authorities of the Panama Canal that the 
rules, regulations, and treaties of the United States will be faithfully 
observed. 


A third provision was added as an amendment by an Executive Order on 
March 25, 1940. This order prescribed that no person on board ‘“‘any ves- 
sel in transit through the Panama Canal” should have a camera in his pos- 
session, or make any drawing, picture, etc., of any of the Canal locks and 
works without first obtaining the permission of the Governor and submitting 
the product to the Governor. This section also required that the master of 
every vessel that transits the Canal collect and secure in an ‘‘inaccessible 
place”’ all cameras on board such vessel while in transit, and codperate with 
the Canal authorities ‘‘as may be necessary” to prevent the making of 
pictures and drawings. 

The September 5 order, while not mentioning the relationship, stems from 
Section 1 of Titles I and II of the Act of June 15, 1917, and from Rule 3 of 
the Proclamation of November 13, 1914. It will be observed that this 
order allows the Governor of the Panama Canal to place guards aboard 
vessels and to take possession of them in the Canal whenever considered 
necessary, in his own opinion, in a war in which the United States is neutral. 
The 1917 law, however, allowed such extreme measures only after the Presi- 
dent had declared ‘‘a national emergency to exist by reason of actual or 
threatened war, insurrection, or invasion, or disturbance or threatened dis- 
turbance of the international relations of the United States.” The 
‘national emergency” proclaimed by President Roosevelt on Septem- 
ber 8, 1940," declared, however, that an emergency ‘‘exists in con- 
nection with and to the extent necessary for the proper observance, 
safeguarding, and enforcing of the neutrality of the United States and 
the strengthening of our national defense within the limits of peacetime 
authorizations.”” No reference was made in the preamble or text of this 
proclamation to the law of June 15, 1917. One may question, therefore, the 
legality of the conferring upon the Governor of the powers set forth in Sec- 
tion 1 of the Executive Order of September 5, 1939, prior to a presidential 
declaration of a national emergency “‘by reason of”’ the causes stated in Sec- 
tion 1, Title II of the Act of June 15, 1917. 

Removing any doubt there may have been regarding the legal basis of the 


122 Exec. Order No. 8382, Fed. Reg., Vol. 5, p. 1185. The penalty for violation was de- 
clared to be the punishment provided for in Sec. 9 of Title II of the Canal Zone Code. These 
regulations were made additional to the Rules and Regulations Governing Navigation of the 
Panama Canal and Adjacent Waters of 1925, Exec. Order No. 4314, Sept. 25, 1925. Ex. O., 
Supp. X, pp. 382-401. See Padelford, ‘‘The Panama Canal in Time of Peace,” this Jour- 
NAL, loc. cit. 123 Cit, supra. 124 Fed. Reg., Vol. 4, p. 3851. 
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Order of September 5th, the President issued a proclamation on June 27, 
1940, reciting Section 1 of Title II of the Act of June 15, 1917, and declaring 
that: 
It is essential, in order to carry into effect the provisions of said Act, 
which are quoted herein, that the powers conferred therein upon the 
President, the Secretary of the Treasury and the Governor of the Panama 
Canal be at this time exercised, or available for exercise, with respect to 
foreign and domestic vessels. 
The proclamation of national emergency of September 8, 1939, was referred 
to and continued, with the additional declaration, founded upon the exact 
words of the 1917 law, of ‘‘the existence of a national emergency by reason of 
threatened disturbance of the international relations of the United States.” 
By virtue of the authority vested in him by the 1917 law and the last- 
mentioned proclamation, the Governor of the Panama Canal promulgated 
a set of Regulations for the Inspection and Control of Vessels in Canal Zone 
Waters, which were approved by the President on July 9, 1940. Port 
‘-aptains were given complete control of the anchorage and movement of all 
vessels in waters of the Canal Zone, and, together with chiefs of customs of 
the ports, authorized 
to cause to be inspected and searched at any time any vessel, foreign 
or domestic, or any person or package thereon, within the waters of the 
Canal Zone, to place guards upon such vessels, and to remove therefrom 
any and all persons not specially authorized by them to go or to remain 
on board thereof. 


Port captains were directed, 


subject to the approval of the Governor, to take full possession and con- 
trol of any vessel, foreign or domestic, in the waters of the Canal Zone, 
whenever it appears that such action is necessary to secure such vessels 
from damage or injury, or to prevent damage or injury to any harbor 
or waters of the Canal Zone, or to secure the observance of the rights 
and obligations of the United States.!27 


These Governor’s Regulations also provided that: 
No vessel shall depart from any port or place in the Canal Zone on a 
voyage on which clearance by a port captain is required, unless the port 
captains shall have been authorized by the Governor to permit the 
departure. 


Reports occasionally appearing in the press have left no doubt as to the 
utilization of the powers contained in the various orders and proclamations. 
Officers of the Japanese motorship Sanuki Maru, arriving in Boston in mid- 


25 Proclamation No. 2412. Ibid., Vol. 5, p. 2419. 126 Tbhid., p. 3393. 

27 Pending action by the Governor, they were authorized to detain vessels. 

128 Small craft operating in Canal Zone waters were required by Sec. 6 of the Regulations 
to possess a license which might be revoked for any infraction of the laws and orders relat- 
ing to this emergency, or for any action inimical to the interests of the United States. 
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summer, 1940, told the press that during the trip through the Canal twenty- 
eight soldiers, armed with automatic rifles, and with telephonic equipment 
with which they checked all orders passed from the bridge to the engineroom, 
were stationed on board ship throughout her stay in Canal waters.”® The 
captain and a steward of another Japanese vessel, the Argentina Maru, were 
reported by the Associated Press to have been fined $125 for having a camera 
aboard while the vessel went through the Canal.!° 

Another set of regulations supplementary to and growing out of the 
Proclamation Concerning Neutrality in the Canal Zone were embodied in an 
Executive Order of September 12, 1939, Governing the Entrance of Foreign 
and Domestic Aircraft into the Canal Zone, and Navigation Therein." 
These regulations have been described earlier in this study." 

Acting under the discretionary power vested in him by Section 13 of the 
Panama Canal Act of 1912, and in line with the precedent established by 
President Wilson on April 9, 1917, President Roosevelt placed the Canal and 
Canal Zone under the full control of the commanding officer of the Army 
stationed at the Zone on September 5, 1939.18 

On October 18,4 and again on November 4, 1939,' the President issued 
proclamations, pursuant to the discretionary powers conferred upon him for 
that purpose by the Joint Resolutions of May 1, 1937, and of November 4, 
1939, respectively, making it unlawful, except as a result of force majeure, for 
submarines of belligerent states to enter the ports and territorial waters of 
the United States, ‘‘exclusive of the Canal Zone.”’%* Inasmuch as foreign 
submarines were not excluded from the waters of the Canal Zone, there is no 
occasion for speculating on the consequences of a different course. Suffice it 
to say that to have declared it to be unlawful for belligerent submarines ‘‘to 
enter ports or territorial waters of the Canal Zone” would have been tanta- 
mount to closing the Canal to and discriminating against such vessels of war 
of the states named. In the case of the United Kingdom, at least, this 
would have been a violation of a treaty obligation. The exception made in 


129 Boston Herald, July 19, 1940. 

130 Boston Traveler, Sept. 20, 1940. The steward is reported to have pleaded guilty to 
possessing the camera, and Captain Yajikima to failure to take possession of the camera as 
required. 

131 Exec. Order No. 8251. Fed. Reg., Vol. 4, p. 3899; this JouRNAL, Supp., Vol. 34 (1940), 
p. 32. Amended regarding applications by Exec. Order No. 8271, Oct. 16, 1939, Fed. Reg., 
Vol. 4, p. 4277. The Department of State issued regulations pursuant to this order restating 
its substance on Oct. 10, 1939. Department of State Bulletin, Vol. I, p. 379. 

132 N. J. Padelford, ‘‘The Panama Canal in Time of Peace,” this JourNAL, Vol. 34 (1940), 
pp. 633-634. 

133 Exec. Order No. 8232. Fed. Reg., Vol. 4, p. 3812. 

14 Proclamation No. 2371. Ibid., p. 4295. 

185 Proclamation No. 2375. Ibid., p. 4494; this JouRNAL, Supp., Vol. 34 (1940), p. 56. 

136 The November 4th Proclamation applied to the submarines of all states then belliger- 
ent. The prohibition was extended in 1940 to cover such craft belonging to Norway, 
Belgium and the Netherlands, and Italy. 
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favor of the Canal Zone in these instances seems to point again to the dis- 
tinctions which are made between the Canal Zone and other territories and 
waters subject to the jurisdiction of the United States. 

The ‘‘ Neutrality Act’’ of November 4, 1939, repealed the Acts of 1935- 
1937, and, by its own definition applied to the Canal Zone.’ This law did 
not affect the rights and obligations of the United States under the treaties 
or agreements in force relating to the Canal, or under international law. 
It did not alter the powers of the President, the Governor and other Canal 
authorities, or of the courts under the Criminal Code of 1909, the Panama 
Canal Act of 1912, and subsequent statutes relating to the Canal and Zone, 
or the Act of June 15, 1917. 

The same concern which prompted the United States to adopt special 
measures for the control of persons in the vicinity of the Canal during the 
World War led to the taking of precautionary steps in connection with the 
1939-1940 emergency. ‘Two things in particular may be noted. The rules 
involving classes of persons excluded and deportable from the Canal Zone 


137 Pub. Res. No. 54, 76th Cong., 2d Sess.; Dept. of State Bulletin, No. 4, 1939, p. 453; 
this JOURNAL, Supp., loc. cit., p. 44. Thus, subsequent to the issuance of the proper procla- 
mation, no American vessel might carry passengers or cargo from Canal Zone ports to any 
foreign state named; no goods might be exported or transported from the Canal Zone 
[emanating therefrom and not in interoceanic transit in foreign bottoms] to a belligerent 
state until all right, title and interest had been divested by Americans; no citizens of the 
United States might proceed from the Canal Zone to a combat area or take passage on a 
belligerent vessel from a port in the Canal Zone except on the authorization of the Governor; 
no purchase, sale or transaction of securities of a belligerent state might take place in the 
Canal Zone [except possibly between foreigners on board foreign vessels in transit through 
the Canal]; no funds might be solicited in the Canal Zone for the benefit of any named state; 
restrictions might be imposed upon the departure of vessels believed to be ‘‘about to carry 
fuel, men, arms, munitions, implements of war, supplies, despatches, or information to any 
warship, tender, or supply ship”’ of a belligerent [presumably this must be read in the light 
of the treaty requirement regarding free passage of vessels of commerce and of war carrying 
goods, men or information in transit, taken on or acquired prior to entry of the waters of the 
Panama Canal]; restrictions might be established regarding the entrance and departure of 
submarines and armed merchant vessels [also presumably subject to the treaty agreement 
to allow free passage to vessels of commerce and of war]; registration of exports of muni- 
tions from the Canal Zone with the National Munitions Control Board might be required. 

Proclamation No. 2374, Nov. 4, 1939, declared the law operative for the present war. 
Fed. Reg., Vol. 4, p. 4493. This rescinded Proclamations Nos. 2349, 2354, 2360, cited above. 

Proclamation No. 2376, Nov. 4, 1939, invoked and applied Sec. 3 of the law regarding 
the establishment of a combat zone. Jbid., p. 4495. Order No. 4 of the Acting Secretary 
of Commerce, Nov. 17, 1939, instructed the Bureau of Marine Inspection and Navigation 
that “no clearance shall be granted to any vessel (watercraft or aircraft) of a belligerent 
state while having on board any citizen of the United States, whether as passenger or mem- 
ber of the crew except in accordance with the rules and regulations prescribed under the 
authority of the Neutrality Act of 1939.” Jbid., p. 4628. Department of State Order No. 
827, Nov. 17, 1939, contains regulations relating to travel in combat areas and on belligerent 
ships. Jbid., pp. 4640-4641. Mention may also be made of the Department of State 
regulations regarding shipper’s declarations of Nov. 25, 1939. Jbid., p. 4701. 
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were amended and enlarged by an Executive Order of May 22, 1940. Per- 
sons engaging in or inciting strikes in the Canal Zone resulting in obstructing 
or interfering with the Canal and Canal Zone or the observance, safeguarding 
and enforcement in the Zone of the neutrality of the United States and the 
strengthening there of the national defense, were added to the list of those 
who might be excluded and deported. The Act of Congress requiring 
Registration of Persons Employed to Disseminate Propaganda in the United 
States 88 was applied to the Canal Zone. This was reported to have been 
enforced in the case of a German dispatch carrier arrested on a Japanese ship 
at Balboa in the summer of 1940. According to the New York Times, this 
individual was fined $2,000 and given a suspended sentence for acting as an 
alien agent without notification to the Department of State and without 
filing proper registration statement.'® 

Many of the measures adopted in 1939 and 1940 which have been dis- 
cussed related in one way or another to the defense of the Canal and Canal 
Zone. These were accompanied by many acts of a military character. The 
strength of the armed forces stationed in the Canal Zone was increased. 
Negotiations were reputedly conducted with the governments of neighboring 
states looking toward mutual assistance in the event of any acts of aggression 
in the region of the Canal.“° Efforts were made to reduce the dangers which 
might arise from the existence of airplane facilities of an unfriendly or hostile 
nature in nearby territories.“ Check was made upon the nationality and 
movements of suspected persons in the Canal Zone and in Panama, and 
considerable numbers of persons illegally resident in the Zone were shipped 
to New York.'* Canal terminals were reported to have been mined." 
Naval patrols were established off the terminals and it was required that no 
vessel enter without the express permission of the patrol, and that navigation 
in the terminal be subject to the entire direction of the patrol.’ 

The continuing evolution of laws and orders applicable to the Panama 
Canal, as well as the fluctuating circumstances of international relations 


138 52 Stat. 631. Amended by Pub. No. 319, 76th Cong., approved Aug. 7, 1939. 

139 Aug. 20, 1940. 140 New York Times, March 4, 27, Nov. 7, 1940 

141 Thid., Sept. 20, 22, 1939, May 31, 1940. 142 Thid., Aug. 25, 1940. 

143 Associated Press dispatch, Sept. 17, 1940. 

144 New York Times, June 26, July 9, Aug. 3, 1940. Foreign vessels were warned to ap- 
proach Canal Zone harbors by special courses. U.S. Navy Department, Hydrograph Office, 
Notices to Mariners, No. 27, July 3, 1940, p. 540, sec. 1753. 

145 Notice to Mariners, No. 35, Aug. 28, 1940, p. 691: 

“Aug. 20. Special Warning No. 99.—The Panama Canal authorities advise that owing 
to the changes being made from time to time in the channels leading to the Atlantic and 
Pacific entrances to the Panama Canal it is unsafe for any ship to enter the ports of Cris- 
tobal or Balboa without receiving instructions from the United States Naval vessel stationed 
outside each entrance. All ships are required to stop near this naval vessel and may not 
proceed until the necessary instructions have been received. 

“‘Ships disregarding this order do so at their own risk and may be liable for legal action 
for noncompliance.” 
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make it hazardous, if not questionable to attempt to arrive at conclusions 
regarding the status of the Canal in time of neutrality and of belligerency. 
This much seems certain, nevertheless: The United States possesses rights 
and powers adequate for dealing with vessels of all nations, whether friendly 
or otherwise, arriving at the terminals of the Panama Canal. The treaties 
with Great Britain and Panama, together with the agreements and under- 
standings with those states, stand in need of no fundamental alteration at 
this time. ‘‘ Neutralization” and the absolute right of providing for the 
regulation and protection of the Canal are complementary. Experience has 
demonstrated their basic sufficiency. A survey of practice leads to the 
conclusion that the United States has been reasonable in its application of the 
treaty rules and in its administration of the Canal in time of emergency and 
of war. It has allowed neutrals and belligerents, saving its own enemies, 
use of the Canal, subject to a minimum of restraint dictated in the interest 
of safeguarding the waterway. Transit of the Canal is a privilege valuable 
in the saving of time and expense to ship owners and operators. Com- 
pliance with all of the Rules and Regulations for the Operation and Naviga- 
tion of the Canal, the laws and orders in force, as well as with the sugges- 
tions and orders of the Canal authorities, means facilitation of transit. 
Failure to do so necessarily involves delay. These practical considerations 
have meant much in the operation and use of the Canal in war as well as in 
peace. At the same time it must be remarked that the circumspect action 
of neutrals and belligerents has been a factor of no small significance. 

In time of war in which it has been engaged as a belligerent, the United 
States has legally preserved the “‘neutral”’ status of the Canal, retaining, 
however, certain privileges and exceptions for its own vessels and armed 
forces in accordance with understandings with Great Britain and the Re- 
public of Panama. Various measures taken by the Government after April 
6, 1917, might have led states at war with the United States to deal with the 
Canal and Canal Zone as belligerent rather than as neutral territory. In 
fact, however, no hostilities have as yet occurred within the limits of the 
jurisdiction of the United States in the Canal Zone. The extensive fortifica- 
tions developed in the Isthmus, together with installations and defense 
measures constantly being perfected beyond the confines of the Isthmus but 
directed at its protection, demonstrate that the neutrality and legal status of 
the Panama Canal will not lack support in any eventuality. 


RECENT NEGOTIATIONS TOWARD THE INTERNATIONAL 
REGULATION OF WHALING 


By L. Larry LEONARD 


Prior to the outbreak of the European war on September 3, 1939, progress 
had been made, by means of international agreements for the conservation of 
whales, toward the creation of what M. Suarez in 1925 characterized as a new 
jurisprudence ‘‘of which today we have no inkling, owing to the fact that the 
necessity which now arouses our legitimate apprehensions was never con- 
templated.”’! In 1931, due to the efforts of the League of Nations, a Con- 
vention for the Regulation of Whaling was opened for signature at Geneva;? 
in 1937, an International Agreement for the Regulation of Whaling was 
signed at London;? in 1938, a Protocol Amending the International Agree- 
ment was signed at London.‘ During this same period, many of the nations 
codperated in the gathering of statistics’ and in the conducting of experi- 
ments on whaling,‘ as well as in the exchange of ideas at conferences in 1937, 
1938, and 1939. This activity by nations in the field of exploitation of the 
products of the sea is certainly unprecedented, for although bilateral and 
multilateral conventions have been signed relating to fisheries, never have as 
many nations joined their efforts in a uniform policy covering so wide an 
expanse of the sea.’ These whaling treaties mark the beginning of a new era 
of codperation in the conservation of a valuable world resource. 


1 Report of M. José Suarez on the ‘‘ Exploitation of the Products of the Sea,’’ Report to 
the Council of the League of Nations on the Questions Which Appear Ripe for Codification, 
league of Nations Doc. C.196.M.70.1927.V., p. 120 ff., at 123; this JournatL, Spl. Supp., 
Vol. 20 (1926), p. 230 ff., at p. 236. 

2U. 8. Treaty Series, No. 880; this JourNatL, Supp., Vol. 30 (1936), p. 167. (Hereinafter 
cited as the Convention.) 

3U. S. Treaty Series, No. 933; this JourNAL, Supp., Vol. 34 (1940), p. 106. (Herein- 
after cited as the Agreement.) 

‘U.S. Treaty Series, No. 944; this JourNAL, Supp., Vol. 34 (1940), p. 115. (Hereinafter 
cited as the Protocol.) 

5 See International Whaling Statistics, published annually since 1930 at Oslo, by the 
Norwegian Government. 

6 See Report on the Progress of the Discovery Committee’s Investigations, issued by 
the Discovery Committee Colonial Office (Cambridge: University Press, June, 1937), and 
the studies cited on page 48; also, reports of the Whaling Committee of the Conseil Perma- 
nent International pour l’ Exploration de la Mer (hereinafter cited as the Copenhagen Council) 
in Rapports et proces-verbaux des réunions, Vol. 84 (1934), p. 44, and Vol. 107 (1938), p. 43. 

7 Early treaties such as the Convention for Defining and Regulating the Limits 
of Exclusive Right of the Oyster and other Fishery on the Coasts of Great Britain 
and France, Br. and For. State Papers, Vol. 27 (1838-39), p. 983 ff., and the North Sea 
Convention of 1882, ibid., Vol. 73 (1881-82), p. 39 ff., sought to avoid disputes between 
fishermen of the different nations frequenting these waters, and were not essentially con- 
servation measures. Cf. Halibut and Sockeye Salmon Treaties between the United States 
and Canada, U. S. Treaty Series, Nos. 701, 837, 917, and 918. An abortive attempt was 
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The need for international action to protect whales was called to the atten- 
tion of nations by M. Suarez in his report on Codification Questionnaire No. 
7, the ‘‘ Exploitation of the Products of the Sea,” wherein he stated that 


the modern whaling industry . . . is rapidly exterminating the whale. 
Today it is carried out with the help of a perfected form of weapon and 
special craft; but the great increase in its scope is due to the manner in 
which the animal is treated once it has been killed. The extraction of 
the ol, which previously had to be done ashore, is now done in floating 
factories, which accelerates the process ten- or twenty-fold and renders 
national control impossible, since no action can be taken in the open sea, 
and the whalers have no need to touch land to extract the principal 
product from their quarry. 


Both M. Arnold Raestad, in La chasse a la baleine en mer libre,® and Professor 
Philip C. Jessup, in L’exploitation des richesses de la mer,'° have presented a 
detailed picture of the development of the modern whaling industry. For 
the purposes of this paper it will be sufficient to point out some of the high- 
lights of this development in order to appreciate more fully the problems that 
it has brought. 

Up to 1868, the capture of whales was as crude as it was daring: men from 
rowing boats would hurl hand-harpoons or bomb-lances at the swiftly mov- 
ing whale, limiting their catch to those species, such as the Right, Greenland, 
and Sperm Whales, which floated when dead. That year proved a milestone 
in whaling history, for the Norwegian, Svend Foyn, introduced a gun by 
which a harpoon fastened to a strong line could be shot at even the largest 
whales. As the harpoon pierced the hide of the whale, the barbs at the end 
opened and entrenched themselves in the fleshy wall at the same time releas- 
ing a bomb which killed the animal. The carcass was then hauled to the sur- 
face of the sea and pumped full of air so that it would float. Since this har- 
poon could now be shot for great distances from a movable gun, it was possi- 
ble to use heavier ships which could tow the larger whales to the factories that 
were established along the shore." 


made between 1887 and 1890 by the United States to secure international measures for the 
protection of fur seals in Behring Sea, but it was not until 1911, 18 years after the Fur 
Seal Arbitration Award, that an agreement was reached by the United States, Great 
Britain, Russia and Japan. Jbid., No. 564; Fur Seal Arbitration, Appendix to the Case of 
the United States (Washington: Gov’t Printing Office, 1892), Vol. 1, pp. 168-194, 204-223. 
See the study of fishery treaties by A. P. Daggett in this JourNAL, Vol. 28 (1934), pp. 
693-717. 

§ League of Nations Document (cit. supra, note 1), p. 122. 9 Paris, 1928. 

10 Recueil des Cours, Académie de droit international, Vol. 29 (1929), pp. 481-503; reprint 
(Paris, 1929), pp. 81-103. 

The Norway Year Book, Per Vogt, ed. (Oslo, 1938), p. 267. Cf. D’Arcy W. Thompson: 
The “harpoon gun was used in Ireland a hundred years before Svend Foyn invented, or 
reinvented it.’”? Fishery Board for Scotland, Scientific Investigations, 1928 (Edinburgh), 
No. 3, pp. 3-4. See Dr. Remington Kellogg, ‘‘Whales, Giants of the Sea,” The National 
Geographic Magazine, Vol. 77 (1940), pp. 38, 40. 
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Much of the whaling during this period was done off the Norwegian coast, 
but as the stock of the larger whales, the Blue and the Humpback, decreased 
in this region, new hunting-grounds had to be found.” In the autumn of 
1904, a whaling expedition, equipped with a floating factory, sailed from 
Sandefjord for the waters off South Georgia and South Shetland." Since 
these islands to the west of the Antarctic archipelago were under the sov- 
ereignty of Great Britain, all who wished to use the harbors or the shore for 
anchored factory ships or land stations had to secure a license from the 
Colonial Office at London. By limiting the number of permits issued and 
regulating the activities of whalers who received permits, the British Govern- 
ment maintained an effective control over the industry.4 When, in 1922, 
Peter Sgrlle patented the ‘‘slip-way”’ for factory ships, a vent through which 
whales could be hauled on deck to be flensed," the need for harbors and shore 
passed, and with it the power of the British Colonial Office to regulate 
whaling. 

From the year 1925, when the Lancing sailed for African waters equipped 
with a slip-way,'® pelagic whaling became the order of the day; expeditions 
made up of catchers and factory ships could remain at sea for long periods of 
time, following the whaling migrations, catching fresher whales, and thereby 
obtaining larger quantities of oil. Under this new régime, intensive pelagic 
whaling was carried on unrestricted by the regulations imposed on the shore 
stations by the British Colonial Office.!7 The tremendous growth in pelagic 
whaling, as indicated by the following statistics for the Antarctic,'® resulted 


12 The Basques were the first to perfect the method of hunting whales so that it became a 
profitable industry. Their early activity was confined to the coasts along the Bay of Biscay, 
but, toward the end of the fifteenth century, operations were extended to the coasts of New- 
foundland and of Labrador. When, in the seventeenth century, the whale became rare in 
these regions, whalers turned to the waters off Spitzbergen where the whale was again 
found in abundance. The hunt for the Sperm Whales was carried on off the American 
coasts and reached its height in the 1860’s. In 1882 whaling was carried on off the coast of 
Iceland, ten years later off the coast of the Faroe Islands, and in the early 1900’s off the 
coasts of the Shetland Islands, the Hebrides, and Ireland. Raestad, op. cit., pp. 16-22. 

13 One year earlier, the steamship 7'elegraf, converted into a floating factory, had been 
used in operations off the coasts of Spitzbergen and met with great success. This encouraged 
the Norwegians to use their floating factories in the South Seas the following year. /Jbid., 
pp. 23, 24. 

144 Pelagic whaling had been successfully carried out during the 1923-24 season by the 
factory ship Sir James Clark Ross under a British Government license to hunt in Ross Sea. 
Fridtjov Isachsen, ‘‘The New Norwegian Dependency in the Antarctic,”’ Le Nord, Vol. 2 
(1939), p. 73. See Birger Bergensen, ‘“‘The International Whaling Situation,” zbid., Vol. 1 
(1938), p. 112. The writer is grateful to Dr. Kelloggg for having called his attention to 
“The History of Whaling,” by Sidney F. Harmer in Proc. Linnean Soc. of London, 140th 
Sess. (1928), pp. 51-95. 15 Tsachsen, loc. cit., p. 73. 16 Raestad, op. cit., p. 24. 

17See the report of the Whaling Committee of the Copenhagen Council, Rapports et 
proces-verbaux des réunions, Vol. 84 (1934), p. 42. 

18 These statistics, though arbitrarily chosen, illustrate the definite trend of development. 
The curtailed operation during 1931-32 was due to the poor world economic conditions 
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in a sharp increase in both catchers and floating factories, and a decrease in 
shore stations: 


Shore Floating 
Season Stations Factories Catchers 
2 31 256 


As might be anticipated, this use of efficient equipment has led to a marked 
increase in the number of whales killed annually: from the 1919-20 season, 
when 11,369 whales were taken in all areas,!® there has been a steady rise 
until the 1930-31 season when the number killed totaled 42,874. Although 
the amount killed, in the four years that followed, fell far below this number, 
in the 1935-36, 1936-37, and 1937-38 seasons the totals jumped to 44,782, 
51,256 and 54,664 respectively. However, the total output of oil during this 
same period has not increased proportionately, for in 1930-31, 3,686,976 bar- 
rels of oil were obtained as compared with 2,871,117 barrels for 1935-36, 
3,210,671 barrels for 1936-37, and 3,635,010 barrels for 1937-38.2° Another 


when the Norwegians failed to take part in the hunt. International Whaling Statistics, 
Vol. 14 (1940), p. 4. It may be noted that during the 1937-38 season, the total expeditions 
for all areas consisted of 33 shore stations, 35 floating factories, and 350 catchers. Jbid., 
Vol. 13 (1939), p. 17. The efficiency of the modern factory ships may be gleaned from the 
fact that the largest ship, the Terje Viken, is 633 feet long and weighs 30,000 tons, and requires 
ten catchers to keep it operating 24 hours a day. Kellogg, loc. cit., p. 40. 

19 By far the most important whaling region is the Antarctic (South Georgia, South 
Shetland, South Orkney, and Ross Sea) where 91.9 per cent of all whales were caught during 
the 1937-38 season. Other whaling areas are: the Arctic (the Faroe Islands, Iceland, the 
Coast of Norway, West Greenland, and Newfoundland), Africa (the Coast of Natal, Cape 
Colony, the Coast of Congo, South of Madagascar), the North Pacific (Alaska, British 
Columbia, California, Mexico), Japan and Korea, Kamtchatka, Chile and Peru, West 
Australia, and the Azores. Before 1906, the Arctic was the most important whaling dis- 
trict; from 1910 to 1914 Africa was; and since 1908, the Antarctic has become the most 
important region. This is indicated by the average percentage for whales caught in these 
areas from 1909-10 to 1937-38 as follows: the Antarctic 83.3 per cent, the Arctic 2.3 per 
cent, Africa 7.3 per cent, other areas 7.1 per cent. Based on International Whaling Sta- 
tistics, seriatim. 

0 Tbid., Vol. 13 (1939), pp. 3-4. At least two factors, aside from the increase in the 
number of immature whales killed (infra, p. 94) should be taken into account in attempting 
to evaluate the significance of the decreased oil yield. As the following statistics for the 
same years as listed above indicate, the Fin, Humpback, and Sperm species have been sub- 
jected to more intensive slaughter: 


Season Blue Fin Humpback Set Sperm 
ere 17,731 9,697 3,162 2 399 
14,304 14,381 4,477 490 926 


Ibid., Vol. 12 (1939), pp. 4-5. In order to take mathematical notice of this, other species 
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cause for concern is the marked increase in the number of immature whales 
taken annually. The percentage of immature Blue Whales killed has in- 
creased from 8.14 per cent in the 1931-32 season to 20.83 per cent in the 
1938-39 season; this figure is lower than that of the 1935-36 and the 1936-37 
seasons when the percentages were 31.34 and 33.39 respectively.24_ Notice 
should also be taken of the fact that during the four seasons preceding 
1935-36 the number of whales killed in the Antarctic by each catcher boat 
averaged above 206. However, since that season, the average has declined 
until it reached 136 in the 1938-39 season, the lowest ever recorded, which, 
according to the Oslo statistical station, ‘‘gives an indication as to the over- 
taxation of the stock on the Antarctic grounds.” 2 

It is this rapid increase in the number of whales killed, as well as the in- 
creased percentage of immature animals taken, that has caused those nations 
whose nationals have an economic stake in the whaling industry, to seek 
some form of international arrangement for the rational exploitation of 
whales. It may be here indicated that the Humpback and Sperm species, 
which are not as abundant as either the Fin or the Blue Whale, have been 
subjected to proportionately as intensive slaughter as the latter. This has 
caused concern lest these species become totally extinct.” 

The amount of destruction which can take place without serious conse- 
quences is clearly dependent upon the rate of replacement of the whales. 


have been reduced to what is known as the ‘‘ Blue-Whale Unit” by which 1 Blue Whale is 
calculated to be equal to 2 Fin Whales, 244 Humpback Whales, or 6 Sei Whales. Jbid., p. 
13,n.1. Actually, the calculated whale is equal to 75 feet Blue, equal 110 feet Sperm, equal 
110 feet Fin, equal 120 feet Humpback, equal 200 feet Sei. Dr. Kellogg to this writer, Jan. 
26, 1940. 

Another factor is the self-imposed restrictions by the whaling companies, prior to 1936, and 
since that time, government regulations which shorten the whaling season, but which in- 
crease the number of immature whales taken. Jbid., Vol. 7 (1936), p. 11. 

21 The »ercentage of immature Fin and Humpback Whales killed is equally as great, as the 
following statistics reveal: 


Species 1931-382 1935-36 1936-37 1938-39 

Co 12.09 17.31 15.18 21.14 

36.38 38.77 54.59 
Ibid., Vol. 14 (1940), p. 10. 2 Tbid., p. 6. 


23 Another explanation for the killing off of the Humpback Whale, is that it frequents 
breeding grounds in tropical waters and for this reason is subjected to intensive killing. 
Letter of Lieut. Commander A. C. Richmond to this writer, Jan. 27, 1940. 

Though the Blue and Fin Whale species are of chief importance in the Antarctic, this does 
not hold true for other regions as the following statistics (for the 1937-38 season) reveal: 


Region Total Set Sperm Humpback 


Ibid., Vol. 12 (1939), p. 4; Vol. 13 (1939), pp. 7-11. 
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The Discovery Committee, a British research group which has carried on 
extensive investigations in the Antarctic, has fixed with considerable accur- 
acy the length at which the whale reaches sexual maturity. The Blue and 
Fin Whales are, at birth, 23 and 21 feet long respectively, and are usually 
born in May or June after a gestation period of 10 or 11 months. The Blue 
Whale is weaned at about 52 feet and the Fin Whale at about 39 feet, nor- 
mally in the December following birth. Both species are mature sexually at 
about two years from birth when the Blue Whale male is 74 feet, 2 inches long 
and the female, 77 feet, 9 inches; the Fin male is 63 feet, 8 inches, and the 
female 65 feet, 7 inches long. For six months after the young has been 
weaned, the female is reproductively idle.24 Accordingly, the maximum rate 
of reproduction for the Blue and Fin Whales is one calf every two years, but 
the maximum rate is not necessarily reached in all cases. Early sexual ma- 
turity and the rapid growth in size do something to counteract the slow 
recuperation of the stock, but the rate of replacement is obviously low. 
With the aid of these scientific facts, the proportion of immature whales 
killed can be ascertained from statistics which give the species, sex, and 
length of the whales captured. It is reported that at South Georgia, be- 
tween 20 and 40 per cent of all whales killed were immature, and at South 
African stations, 80 to 90 per cent. It must be expected that this heavy 
destruction of immature whales will have an adverse effect on the stock, since 
an immature whale has not had the chance of reproducing itself. The Dis- 
covery Committee has reported that from 1924 to 1931, the toll taken during 
the first 14 years of the Fin Whale’s life was 26 per cent: a quarter of each 
group present was destroyed during each season. Accordingly, the Com- 
mittee concludes, 
the stock might just meet this elimination, but certainly would fail to 
meet heavier calls upon it: but that if the older whales, which were 
poorly represented in the material examined, were in fact subject to 
attack elsewhere the stock must be declining. . 
Fears concerning the depletion of the whale stock were w idely enter- 
tained when the investigations were planned. They have become far 


more grave and are now felt by practically all those interested in 
whaling.”6 

* Report of the Progress of the Discovery Committee’s Investigations, op. cit.,p. 17. See 
Dr. Kellogg, loc. cit., p. 57 ff. Cf. Agreement, Art. 5, this JourNat, Supp., Vol. 34 (1940), p. 
107. 

% Report of the Progress of the Discovery Committee’s Investigations, op. cit., p. 17. 

% Ibid., pp. 19, 22. Lieut. Commander Richmond has pointed out that should the stock 
of whales near exhaustion, it would “‘not be able to reproduce itself, as most species of whales 
do not frequent breeding grounds. In other words, it is not a case of taking a relatively 
small number, and through complete protection allowing the stock to be gradually built up, 
as was done for example in the case of the seal herds on the Pribilof Islands.” Letter to this 
writer, Oct. 23, 1939. 

George Grafton Wilson and Sir John Fischer Williams, Rapporteurs of the Twenty-Third 
Commission of the Institut de droit international, reported that, aside from the pollution of 
waters, one of the greatest dangers to sea products was ‘‘ L’épuisement des richesses de la mer 
par une exploitation exagérée.”” Annuaire, Vol. 40 (1937), p. 94. 
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Early attempts to regulate whaling aimed to secure a high price for whale 
oil rather than to protect the species. During the 1932-33 season, the 
Norwegian whaling companies entered into production agreements for this 
very purpose.27_ The companies were restricted to an absolute number of 
whales that each could kill, but the number of barrels of oil that each com- 
pany was allowed to produce could be increased by a more complete utiliza- 
tion of the whale. The minimum production per calculated Blue Whale *8 
was fixed at 110 barrels. The agreement further provided that no hunting 
was to take place before October 20 except at South Georgia, where hunting 
could begin on October 10. ‘‘The shortening of the season was effected 
in order to raise the production of oil, experience showing that the whale is 
meagre in the beginning of the season.” 2° The effectiveness of the agree- 
ment was somewhat offset by the failure of two English companies to join 
with the Norwegians.*° 

During the 1934-35 season, the Norwegian Storting restricted hunting in 
the area south of 50 degrees south latitude to the period from December 1 
to March 31. This regulation replaced the production agreements of the 
previous seasons, and, though a Norwegian law, was submitted to by 
foreign companies with the exception of two English companies.*! Since 
these English companies, as well as the Japanese companies, failed to adhere 
to the agreements and continued their whaling activities without being 
subjected to any regulations, it could not be expected that the Norwegian 
companies would long continue to restrict their activities.**2 It should also 
be kept in mind that the terms agreed to by the companies were not adequate 
to protect the whale, for, as the Whaling Committee of the Copenhagen 
Council reported on June 5, 1934, 

it is unsatisfactory to leave the control largely dependent on a voluntary 
agreement which may cease to operate. The Committee therefore is of 
the opinion that the Governments concerned would be well advised 
without delay to seek statutory powers enabling them, by administra- 
tive order to enforce promptly such measures of control as from time to 
time circumstances may appear to demand. Such control might be 
exercised by inter alia regulating the numbers of shore factories, factory 
ships and catchers or limiting the period of fishing in any season. Any 
measures of control in order to be effective would need to be applied by 
international agreement.* 

When England in 1934 passed the enabling legislation to the Convention 
of 1931, that agreement came into effect and was greeted as the first step 

27 Prices had declined from $90 a barrel in the 1920-21 season to $26 a barrel of whale oil in 
the 1930-31 season. International Whaling Statistics, seriatim. See infra, pp. 103-105. 

28 Supra, note 20. 

29 International Whaling Statistics, Vol. 5 (1934), p. 2. Cf. ibid., Vol. 7 (1936), p. 11. 

3° Tbid., Vol. 6 (1935), p. 1. Two British companies and one Norwegian company failed to 
join the 1933-34 agreement. 31 Tbid., Vol. 7 (1936), p. 1. 

82 See Senate Exec. Doc. C (hereinafter cited as Ex. Doc. C), 76th Cong., 1st Sess., p. 21; 
also, Agreement, Final Act, Par. 10, this JouRNAL, Supp. Vol. 34 (1940), p. 114. 

38 Rapports et proces-verbauzx des réunions, Vol. 84 (1934), p. 42. 


( 
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toward a codperative program of conservation.** It may be well to review 
briefly the circumstances which led to the signing of this Convention. 

Among the preliminary questions considered as ‘‘ripe”’ for codification 
by the Committee of Experts of the League of Nations was Questionnaire 
No. 7 on the ‘‘Exploitation of the Products of the Sea.” * In his report, 
M. Suarez, the Rapporteur, specifically pointed to the deplorable condition 
that existed in the whaling industry, and emphasized the need for a new 
system of justice built upon scientific and economic considerations ‘‘com- 
pared and discussed at a technical conference by the countries concerned.’’ * 
In response to the questionnaire, ‘‘Whether it is possible to establish by 
way of international agreement rules regarding the exploitation of the 
products of the sea,” the nations, on the whole, gave their assent. Japan 
and Great Britain were of the opinion that such rules could best be estab- 
lished by means of bilateral and multilateral conventions by the nations 
immediately concerned in the exploitation.*7 Germany and Norway sub- 
mitted replies similar to that of Holland, which stated that perhaps it would 
be preferable ‘‘to refer this question to the Economic Committee of the 
League, which might examine it in conjunction with the Permanent Council 
for the Exploration of the Sea, at Copenhagen.”’ *8 


34 See comments by Philip C. Jessup, this JourNa, Vol. 24 (1930), p. 752; William R. 
Vallance, ibid., Vol. 31 (1937), p. 119. 

% The Committee of Experts, convened by the League Council in accordance with the 
Assembly resolution of Sept. 22, 1924, was authorized, after communicating with the various 
governments, to draw up a list of questions which were sufficiently ripe for codification. 
On April 2, 1927, the Committee reported on the seven questions which were ripe; among 
these was No. 7. See League of Nations Doc. C.196.M.70.1927.V. 

56 The Rapporteur presented a strong statement on the need for immediate action to 
protect the whales, and took the Norwegian companies to task for their heavy exploitation 
in order to secure tremendous profits. He went on to state that but 100,000 whales remained 
on the hunting grounds. Jbid., pp. 123-124. Cf. Gilbert Gidel, Droit international public 
de la mer, Tome 1, p. 470; Raestad, op. cit., p. 29. 

37 The British view was that ‘‘the exploitation of the products of the sea cannot be made 
the subject of any general convention, but should be attempted rather by particular con- 
ventions relating to particular products and particular areas between countries interested.” 
League of Nations Doc. C.196.M.70.1927.V, p. 146. Japan stated that “it would be prefer- 
able to settle question No.7 . . . by means of bilateral and plurilateral agreements between 
countries directly concerned.”” Jbid., p. 172. 

38 Tbid., p. 181. France believed that it was “desirable, practicable and urgent to regu- 
late the matter by international agreement.” Jbid., p. 164. Denmark considered the 
question of “‘high practical importance.” Jbid., p. 152. Rumania believed the committee 
was ‘‘most happily inspired”’ when it included Questionnaire No. 7 which was “‘of the high- 
est importance for the future of mankind” and could “‘only be solved by international agree- 
ment.” JIJbid., p. 222. Though Portugal believed the whole problem of the conservation of 
marine products could only be solved by an extension of the zone of territorial waters to 12 or 
15 miles, it recognized that in the case of whales, ‘‘it would be sufficient for the Powers con- 
cerned to conclude a special treaty or agreement” which would prevent the killing of preg- 
nant females, young whales, and which would prohibit the use of floating factories. bid., p. 
193. Sweden agreed that ‘‘a real danger threatens whales in the Antarctic seas—the only 
waters in which these cetaceans are still encountered in considerable numbers. . . . It 
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The Committee of Experts, on April 2, 1927, reported to the Council 
that ‘“‘the exploitation of the products of the sea is one of the subjects the 
regulation of which by international agreement appears to be most desirable 
and realisable.”” The Committee adopted the suggestion by Holland and 
recommended that the problem be submitted to a conference of experts in 
applied maritime zoélogy, representatives of marine products industries, 
jurists, and representatives of scientific organizations such as the Copenhagen 
Council.*® On June 13, 1927, M. Zaleski, in his report to the Council of 
the League, proposed that the question be turned over to the Economic 
Committee of the League which, with the collaboration of scientific organiza- 
tions, could report on ‘‘whether any action in the matter is possible and 
desirable.” #9 The Council acted favorably upon M. Zaleski’s reeommenda- 
tion and turned the report over to the appropriate Assembly committee. 
M. Politis, Rapporteur of this committee, submitted a report that was 
adopted by the Assembly, by which it was resolved that 

the Economic Committee . . . study, in collaboration with the Interna- 
tional Council at Copenhagen and any other organization specially in- 
terested in this matter, the question whether and in what terms, for what 
species and in what areas, international protection of marine fauna could 
be established. 
The committee was to decide whether it was advisable to convene a com- 
mittee of experts to study the problem further.“! 

The Economic Committee of the League undertook close collaboration 
with the Copenhagen Council “@ and in July, 1929, submitted its report to 
the League Council. The committee was of the opinion that a body of 
experts should be convened to study the problem of the international protec- 
tion of whales “ for, although there was no danger of complete extermination 


would, therefore, be desirable to regulate its exploitation as soon as possible. . . .”” Ibid., 
p. 240. The United States was of the opinion “that an international conference is desirable 
to consider the problem of conserving the whale.” Jbid., p. 161. 

39 League of Nations Doc. C.199.M.73.1927.V; also, this Journat, Spl. Supp., Vol. 22 
(1928), pp. 44-45. 

40 League of Nations Doc. A.18.1927.V, p. 7; also, this Journat, Spl. Supp., Vol. 22 (1928), 
p. 226. 41 League of Nations Docs. A.105.1927.V, p. 5; A.133.1927.V. 

“See Rapports et proces-verbaux des réunions, Vol. 49 (1928), p. 112 ff.; also, Jessup, 
L’ exploitation des richesses de la mer, pp. 35-36. 

4 League of Nations Official Journal (1929), p. 1590 ff. 

“ Though the committee believed the fisheries were economically more important, it ad- 
vised international measures for the protection of whales because the former are at the pres- 
ent in ‘‘no danger of commercial extermination.” Then, too, scientific groups such as the 
Copenhagen Council were studying the fisheries with a view toward securing their rational 
exploitation. The committee had been advised by the Copenhagen Council that the protec- 
tive regulation of food fishes was a problem which did not lend “‘itself to treatment by means 
of an international convention of general application . . . fishery problems are so localized 
as to be of interest only to those nations whose fishermen have access to the localities and 
fisheries concerned and, if and when the necessity for regulation of any of the local fisheries 
arises, it will be a matter for treatment by agreement between the nations interested and be- 
tween them alone.” Jbid., pp. 1591-1592. 
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of certain species of whales, there was a real danger of “commercial 
extermination.’ This was explained as follows: 


There seems at present little danger of complete extermination of the 
species in view of the nature of modern whaling, the amount of capital 
involved being so considerable that a company must kill a considerable 
number of whales in order to be able to make profits, and if hunting 
becomes unprofitable it will stop by itself, long before the whales are 
exterminated.” 


The committee cited the report of the Copenhagen Council Whaling Com- 
mittee of June, 1928, which emphasized the need for international regulation 
due to the extensive migrations of whales,‘? and endorsed 


the principle generally accepted in theory, that every Government con- 
cerned should, so far as it has the power, prevent the wasteful exploita- 
tion of whales . . . which would involve (1) measures to prevent the 
destruction of young and immature whales and the exploitation of as- 
semblies of whales which are, for any cause, generally in such poor con- 
dition that a profitable exploitation of them must involve extravagant 
destruction, and (2) insistence upon the utilisation of so much of the 
carcasses of any whales taken as has any commercial value.*® 


The Economic Committee advised the Council that it could not make 
specific recommendations for a convention, and suggested that a committee 
of experts be convened to prepare an agreement which could be submitted 
to the nations. Such a committee was convened at Berlin in April, 1930, 
and submitted a draft of a convention which was based on the Norwegian 
Whaling Act of June 21, 1939.49 This Act gave complete protection to 
Right Whales, and required all Norwegian whalers to utilize the complete 
carcass of whales and to submit detailed statistical information on their 
hunting activities in order that more accurate scientific data be made 
available for future regulation.6° The Economic Committee made minor 
changes in the draft and had it submitted by the Council to members and 
non-members of the League for their observations; these were studied by the 
Economic Committee and found generally favorable to the draft convention. 


4 The Bowhead and Right Whale have almost been exterminated, according to the Com- 
mittee Report, because these were easy to kill, and the value of their oil and whalebone was 
considerable, whereas the capital required for an expedition was small. Loc. cit. See Dr. 
Kellogg, loc. cit., p. 38 ff. This is not the situation with regard to the Blue, Fin, Sperm, and 
Humpback, which are the chief species hunted today. 

6 League of Nations Official Journal (1929), p. 1594. 

‘7 Ibid., p. 1595. See the account of the marking experiments carried on by the Discovery 
Committee to determine the extent of these migrations. Report on the Progress of the Dis- 
covery Committee’s Investigations, p. 21. 

“ League of Nations Official Journal (1929), p. 1596. 

49 The Norwegian law is to be found in Jessup, op. cit., pp. 100-101. See Vallance, this 
JouRNAL, Vol. 31 (1937), pp. 112-119. 

5° The Act also forbade the killing of young whales, or whales giving suck, or female whales 
accompanied by young, or Fins under 50 feet, or Blue Whales under 60 feet. Companies 
were required to pay a royalty of 20 ore per barrel of oil. 
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Accordingly, the committee suggested that a final committee of experts, 
representing the interested governments, be convened to make final revisions 
in the convention which would then be open for signature. 

This Committee of Experts, as selected by the governments, submitted 
the report of M. Braadland of Norway, Rapporteur, and a draft convention 
to the Assembly.' According to this report, the purpose of the draft con- 
vention was to secure the adoption of “certain rules intended to prevent, in 
the interests of the whaling industry itself, the destruction of a source of 
wealth available to all.’’ The report concluded with the following: 


If it is to produce its full effect, the Convention should, of course, be 
extended to every State in the world, since it is to be feared that, under 
the protection of the flags of States not parties to the Convention, ves- 
sels may engage in operations contrary to the rules adopted by common 
accord with a view to safeguarding an industry the very existence of 
which is seriously imperilled.” 


The Convention for the Regulation of Whaling was opened for signature 
at Geneva on September 24, 1931, and was signed by 26 nations, of which 
all but eight have deposited ratifications. It was adhered to by ten na- 
tions.544 The Convention, as provided in Article 17, came into effect on 
January 16, 1935.5 

As will be seen in the following pages, the Convention did little more than 
rally the support of nations to the cause of conservation and in that way 
started the proverbial ball on its journey. It did give absolute protection to 
Right Whales, which species has been nearing extinction, and it did in- 
augurate a method whereby valuable statistics could be gathered which were 
to be of considerable aid in the formulating of new agreements. However, 
the views expressed by the British and Japanese Governments * appear to 
be sound, for these governments advised that conventions for the regula- 
tion of the products of the sea be signed by those states that were im- 
mediately interested in the product under consideration. By throwing open 
the conference doors to nations such as Switzerland, Poland, and Czecho- 


51 League of Nations Doc. A.64.1931.II.B. 

8 See Agreement, Final Act, Par. 9, this Journat, Supp., Vol. 34 (1940), p. 113. 

53 Tbid., Supp., Vol. 30 (1936), p. 167. 

* The Convention was ratified by the United States, Canada, Denmark (including Green- 
land), Great Britain and Northern Ireland (not including colonies), Finland, France, Italy, 
Mexico, Netherlands (including Netherland India, Surinam, Curagao), New Zealand, Nor- 
way, Poland, Spain, Switzerland, Union of South Africa, Turkey, Yugoslavia. It was ad- 
hered to by Brazil, Ecuador, Egypt, Eire, Great Britain in respect of British colonies, Latvia, 
Monaco, Nicaragua, Newfoundland, and Sudan. U.S. Department of State Press Releases, 
April 10, 1939. The nations that signed but failed to ratify the Convention are: Albania, 
Australia, Belgium, Colombia, Germany, Greece, India, and Rumania. 

55 The Convention provided that it would come into effect after 8 states, including Norway 
and Great Britain, had deposited ratifications at Geneva. Art. 17, this JournaL, Supp., 
Vol. 30 (1936), p. 172. Great Britain ratified the Convention on Oct. 18, 1934. 

% Supra, p. 97. 


INTERNATIONAL REGULATION OF WHALING 101 


slovakia, which had no immediate interest in the whaling industry, the group 
became large and unwieldy, and the conservation program, accordingly, was 
left for the interested nations to work out at succeeding conferences con- 
ducted on a much smaller scale.*’ 

In order to meet the threat occasioned by the increased activity of whalers 
in the Antarctic (in spite of the Convention), an agreement between England 
and Norway, the nations most interested in the whaling industry, was 
reached for the 1936-37 season. The open season for vessels operating 
south of 40 degrees south latitude was confined to the period from December 
8, 1936, to March 7, 1937. The number of whaling boats per expedition was 
limited.5® However, the vessels of other nations continued their activity 
unrestricted. 

Recognizing that the Convention did not achieve all that was to be de- 
sired, and that a bilateral arrangement such as the one existing between 
Norway and Great Britain would achieve little, the British Government 
invited the interested nations to meet at London during the spring of 1937 
in order to discuss the problems which confronted the whaling industry. 
William Morrison, Minister of Agriculture and Fisheries for the United 
Kingdom in his welcoming address to the delegates from Norway, New 
Zealand, Eire, Germany, Australia, Argentina, the Union of South Africa, 
and the United States, focused attention upon the need for securing the 
codperation of more states in the conservation program under consideration. 

The path of conservation [he said] is beset by many difficulties, but, as 
we are all gathered to pursue a common object, I hope that your united 
efforts will find a way through or over those difficulties, and that we may 
reach an Agreement which will be beneficial for all of us, and which be- 


cause of its reasonableness and its practical character, may induce those 
who are not with us today to work with us in the near future.®® 


When the conference had concluded its work on June 8, 1937, both an Agree- 
ment for the Regulation of Whaling and a Final Act of the conference had 
been signed by the delegates.®® The latter, in Paragraph 5, indicated the 
extent of the problem of reconciling two basically divergent interests, those 
of the land stations and those of the factory ships: 


It has been urged that whaling as hitherto prosecuted from some land 
stations, especially near the equatorial zone, has been wasteful and harm- 
ful because the physiological condition of the whales taken was such that 
their oil yield was low and because whales were taken at these stations 
when they were about to throw their calves. Against this it may be ar- 
gued that the raising of the size limits for various species under the agree- 
ment will greatly restrict the catch brought to the land stations, that the 
land stations, not enjoying the mobility of the factory ships, are already 


7 Report of Wilson and Williams, Annuaire, op. cit., p. 94. 

8 International Whaling Statistics, Vol. 10 (1937), p. 1. Three British companies re- 
ceived special treatment. 59 Kx. Doc. C, p. 20. 

* This JouURNAL, Supp., Vol. 34 (1940), p. 106 ff. 
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handicapped in the pursuit of whales, and that whatever catch they 
take is a comparatively insignificant fraction of the total catch. 


The situation is complicated by the fact that nations are predominantly 
interested in one or the other modes of whaling, and line up in order to 
protect their interest: Great Britain, Norway, Japan, and Germany, operat- 
ing in the Antarctic, depend upon pelagic whaling; Australia, Canada, 
Madagascar, Newfoundland, New Zealand, and South Africa have im- 
portant local interests in land stations located in their territories; the land 
stations in Japan, Norway, and the Faroe Islands utilize the whale meat for 
human or animal food and treat the oil as a secondary product.* Any regu- 
lations which tend to favor one group of states as against another, even 
though the regulations be scientifically sound, are bound to receive little 
consideration in a general convention.” 

Paragraph 10 of the Final Act took notice of the absence of Powers 
“interested in the whaling industry but . . . not represented at the present 
Conference,” and urged ‘‘the contracting governments that they should 
use their utmost endeavours to secure the adhesion”’ of these Powers. It 
concluded by suggesting that the conference reconvene the following year 
to study the effects of the Agreement. 

On June 20, 1938, the British Foreign Office notified the parties to the 
Agreement that notice had been received of their desire to extend the dura- 
tion of the Agreement, and, as provided in Article 21, the Agreement would 
continue in force after June 20, 1938, the date on which it was to have 
expired. 

In accordance with the wishes of the parties to the Agreement, an Inter- 
national Whaling Conference was convened on June 14, 1938, in London. 
In addition to the signatories of the Agreement, Denmark, France, and Japan 
were represented by delegates; Portugal was represented by an observer. 
Mr. Morrison again addressed welcoming remarks to the delegates and out- 
lined the work that lay ahead of the conference: 


the Agreement of last year . . . does not gofar enough . . . inspite of 
the Agreement, over 8,000 more whales were killed than in the previous 
year, and about 120,000 more tons of oil were brought to merchandise— 
an increase of more than 25 per cent. The immediate result was that 
prices fell from last year’s level of about £20 per ton to about £12... 
there is a level of price below which the costly expeditions of the Antarc- 
tic whaling cannot pay.®* There are, therefore, two major mistakes that 


6t Ex. Doe. C, p. 18. 

6 See the discussion at the 1938 Conference, infra, pp. 103-105. 

8 This JouRNAL, Supp., Vol. 34 (1940), p. 111. 

* Certificate of Extension of Agreement for the Regulation of Whaling, ibid., p. 118. 

* The attempts of the companies to bolster the price of whale oil has already been noted 
supra, p. 96. The following statistics (given in pounds per barrel) indicate the declining 
trend of prices: 
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we may make in the whaling industry. The first is over-production, 
which brings prices below an economic level; the other is over-exploita- 
tion, which reduces the stock to the level at which not only over-produc- 
tion but economic exploitation becomes impossible. The past history 
of whaling throughout the world, and recent statistics, show that we are 
dealing with an exhaustible stock, and that, unless we take measures to 
conserve it, we shall within measurable time have no whaling industry 
at all.* 


The Minister of Agriculture and Fisheries candidly stated, ‘‘ None of us can 
plead ignorance”’ with regard to the effect of unrestricted exploitation on 
the whaling stock. Regulation by some nations is ineffective so long as 
“other Governments stand aside and, under whatever excuse, permit, or 
even encourage, uncontrolled exploitation.”” He closed with the warning 
that ‘‘Unless we all rally to the support of measures of conservation, we 
must be prepared to see whaling decontrolled and whaling enterprises 
destroyed in every country of the world in which whaling companies exist.” 

The conference considered the resolution of the Whaling Committee of the 
Copenhagen Council, which viewed ‘‘ with alarm the evident decline of the 
stock of blue whales,’”’ and expressed the fear that unless there was a limita- 
tion on the total amount of oil which can be taken during each whaling 
season, the Blue Whale may soon reach the point of economic exhaustion.* 
In order to meet this threatened decline in the stock of whales the conference 
considered seven methods of regulating the industry: 


(a) a further reduction of the open season; 

(b) a limitation of the number of catchers which might be used in con- 
nection with each expedition; 

(c) an overhead limitation of output during the Antarctic whaling sea- 
son, by which is meant that a limit of output should be fixed, after 
which all whaling should cease, though the limit might be reached 
before the end of the open season; 

(d) the fixing of a maximum oil production which no expedition should 
exceed in any one Antarctic season; 

(e) special measures of protection for Humpback Whales; 

(f) har ——— of a sanctuary in waters south of 40 degrees south 
atitude; 

(g) the closure of additional areas against pelagic whaling.®® 


Year High Low Year High Low 


International Whaling Statistics, seriatim. 
% Ex. Doc. C, pp. 19-21. See supra, p. 99. 
8? Rapports et proces-verbaux des réunions, Vol. 107 (1938), p. 44. 
6 Protocol, Final Act, Par. 7, this JouRNAL, Supp., Vol. 34 (1940), p. 120. 
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The proposals contained in (a),** (c),7° and (d) ™ failed to receive any 
support by the conferees. With regard to (b), which was strongly urged 
upon the conference by the Norwegians and received the support of Nor- 
wegian and British operators, a majority of the delegates favored the 
proposal, ‘“‘but there was enough opposition to prevent its adoption.” ” 
The complete protection of Humpback Whales for one year, as proposed by 
the British Government in (e), received the strong support of the German 
delegation. The conference had appointed a committee to study the condi- 
tion of Humpback Whales, and though the committee’s report strongly 
recommended that there should be no hunting for this species in any waters 
or at least in the southern hemisphere, and the North Atlantic and dependent 
waters,” the division of interests between nations whose whaling activities 
were confined to land stations and those who depended upon pelagic whaling 
prevented complete adoption of the recommendation.“ Proposal (f) was 
backed by the British Government and received embodiment in the Proto- 
col. The conference, in accord with proposal (g), included the Arctic 
Ocean in waters closed to whaling, but made concessions to the Japanese 


69 See Protocol, Final Act, Par. 8, ibid., pp. 120-121. 

70 “This proposal was advanced by the delegation of the United States of America. While 
the delegates were generally agreed that such a measure was, perhaps, the only completely 
effective method of conservation suggested, the proposal received little support because of 
the immediate practical difficulties.” Ex. Doc. C, p. 17. More light is shed upon this 
scheme by the comment of Lieut. Commander A. C. Richmond, American delegate to the 
1939 London Whaling Conference, who, in a letter to the writer on Oct. 23, 1939, stated: 
“The conventions do impose seasonal and regional restrictions, but an analysis of these will 
show that while they are valuable and desirable, they nevertheless only follow the general 
terms that the whalers already abided by. For example, whales taken in the Antarctic prior 
to the beginning of the season are apt to be thin and consequently of low oil content. The 
obvious answer is, of course, some sort of a quota. . . . That is to say, each country can send 
any number of expeditions out, and during the season take whales as fast as they can, report- 
ing periodically the oil production to a central committee, possibly international. When the 
total oil production of all expeditions reaches a specified maximum amount, the season shall 
be closed. Thus the season might last one week or two months depending upon the catch. 
To date other countries have been unwilling to accede to such a proposal, principally because 
some have large economic interests involved which presumably would rather get what they 
can now than worry about the eventual collapse of the entire industry some day in a not too 
distant future.” 

7 This received little consideration because of the practical difficulty of arriving at equi- 
table allotments. Ex. Doc. C, p. 17. 

” The difficulties involved were those of reaching an ‘“‘equitable agreement that would 
take cognizance of the differences between small, inefficient factories and large, modern 
factories, and also of the considerable variations in the efficiencies of the catchers and their 
personnel.” Ex. Doc. C, p. 16. 

73 See Protocol, Final Act, Par. 13, this JourNAL, Supp., Vol. 34 (1940), pp. 121-122. 

“Tt proved impossible to obtain the general agreement of the Conference to this pro- 
posal, chiefly because some land stations depend mainly upon humpbacks for their output of 
oil, and it was contended that the total prohibition, even for one year, of the hunting of 
humpbacks would have an effect on these land stations disproportionate to that which it 
would have on pelagic expeditions.” Loc. cit. See supra, p. 102. 

% Protocol, Art. 2, ibid., p. 115. Infra, pp. 106-107. 
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Government by keeping sections north of the Pacific Ocean open to whaling.” 

The measures adopted in the Protocol of 1938 represent a great advance 
to the cause of conservation both in the additional protection given to whales 
and in the increase in the number of nations that have given their support 
to the cause. Concessions were made in order to clear the way for the 
adherence of Denmark, Japan, and France to the Agreement. The United 
States delegation reported to the Secretary of State that 


The Conference was informed by the Japanese delegation that their 
Government was prepared to take the necessary legislative and other 
measures to enable them to accede to the 1937 London Agreement and 
the 1938 Protocol after an interval of one year, and that their Govern- 
ment was prepared to observe the principles of the present Agreement as 
nearly as possible until that time. The Government of Denmark has 
given notice of its intention of obtaining the necessary powers to accede 
to the 1937 London Agreement and the 1938 Protocol. The French 
delegation notified the Conference that their Government was prepared 
to accede to the 1937 London Agreement and the 1938 Protocol subject 
to two reservations. . . .77 


Since the Protocol provisions met the French requests, France can adhere 
to the agreements without making any reservations.”8 

Another International Conference for the Regulation of Whaling met at 
London on July 17, 1939, “‘for the purpose of discussing the results of the 
whaling seasons of 1938 and 1939 and the desirability of extending for a 
further year or two the prohibition on the killing” of Humpback Whales.”® 

Accordingly, the program for the conservation of whales now in force is 
the result of the three international agreements: the Convention for the 
Regulation of Whaling, opened for signature at Geneva on September 24, 
1931; the International Agreement for the Regulation of Whaling, signed 
at London on June 8, 1937; °° and the Protocol Amending the International 


% Protocol, Art. 7; Protocol, Final Act, Par. 15, zbid., pp. 116, 122. 

77 Ex. Doc. C, p. 13. Infra, notes 80, 81, 85, 87. 

78 Protocol, Art. 3, this JouRNAL, Supp., Vol. 34 (1940), p. 115. For the French reserva- 
tions, see ibid., p. 123. 

77U. 8S. Department of State Press Releases, July 5, 1939. Lieut. Commander A. C. 
Richmond, American delegate to the conference, described its work as follows: ‘‘Since the 
conference was informal, it was felt that the majority of the resolutions and recommenda- 
tions would not require formal ratification on the part of the signatory governments but 
could be carried into effect by regulations or decrees after an exchange of diplomatic notes. 
I might say that generally the conference was directed towards extending the protection of 
the humpback whale, covered by the Protocol; obtaining the adherence of the Japanese 
Government to the Agreement and the Protocol; and recommending the adoption of certain 
uniform practices on the part of whaling inspectors aboard factory ships.” Letter of Oct. 4, 
1939. 

80 The Agreement was ratified by the United States, Germany, the United Kingdom of 
Great Britain and Northern Ireland, Eire, New Zealand, Norway, and acceded to by Mexico 
and Canada. U.S. Department of State Press Releases, April 10, 1939. Denmark has 
acceded to the Agreement of 1937 and the Protocol of 1938 as of July 10, 1939. Interna- 
tional Whaling Statistics, Vol. 14 (1940), p. 3. 
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Agreement, signed at London on June 24, 1938.8! The conservation meas- 
ures which these agreements have imposed upon the whaling industry may 
be divided into four broad classifications: * (1) the prohibition of the 
capture of species of whales fast reaching extinction; (2) the regulation of 
species of whales which may be captured by imposing (i) closed and open 
seasons, (ii) reserve areas in which whales are not to be taken, (iii) restric- 
tions on the size and character of those whales that are taken; (3) the 
regulation of the activities of whale catchers and floating factories in their 
use of the whales; (4) the obligations of the governments (i) to enforce the 
regulations, (ii) to obtain statistics and information which will facilitate 
the study of the problem. 

Since the Right and Grey species of whales have been threatened with 
extinction, whalers are forbidden to take or kill any of those remaining.® 
It is reported that there has been a “‘serious decline” in the stock of Hump- 
back Whales, and although, as already indicated, proposals were made in 
1938 to prohibit their capture, no agreement could be reached. Neverthe- 
less, the hunting of Humpback Whales was restricted for one season.® 

Though the Agreement provided for an open season from December 8 
to March 7 in the area south of 40 degrees south latitude, * with the area being 
closed to factory ships or whale catchers during the remaining period, this 


81 The Protocol was ratified by the United Kingdom and Northern Ireland, Germany, Nor- 
way, and the United States. U.S. Department of State Press Releases, April 10, 1939. See 
supra, note 80, for Denmark. Both the Agreement and the Protocol were accompanied by a 
Final Act signed by the delegates, and independent of the respective treaties. In each case 
the Final Act interpreted some of the provisions of the treaties and established the policy 
which it was expected each nation would adopt in carrying out the provisions of the agree- 
ments. The Final Acts did not require ratification. Ex. Doc. C, pp. 2, 3. 

8 This is an arbitrary classification and is adopted in order to facilitate a discussion of the 
treaty conservation measures. 

8 Art. 4 of the Convention contains the Right Whale prohibition, this JourNat, Supp., 
Vol. 30 (1936), p. 169; Art. 4 of the Agreement includes the Grey Whale, ibid., Vol. 34 (1940), 
p. 107. Final Act, Par. 22, of the Protocol states: ‘‘The Conference learned with concern 
that during the Antarctic whaling season of 1936-37, and the summer of 1937, no less than 15 
right whales had been killed... .” Jbid., p. 124. Dr. Kellogg has informed this writer 
that these whales illegally taken were killed by a South African ship and that South Africa 
has not ratified the agreements. Note of Jan. 26, 1940. 

4 Ex. Doc. C, p. 14; Protocol, Final Act, Par. 13, this JourNaAL, Supp., Vol. 34 (1940), p. 
121. See supra, p. 104. 

85 The prohibition applied to factory ships and whale catchers in the waters south of 40 
degrees south latitude during the period from Oct. 1, 1938, to Sept. 20, 1939. Protocol, 
Art. 1, tbid., p. 115. On Jan. 27, 1940, Lieut. Commander Richmond notified this writer 
that ‘‘it would appear that the whaling factories in the Antarctic are acceding to the provi- 
sion extending the protection of the humpback for at least another year. I have been in- 
formed that the Norwegian Government has instructed their gunners to this effect. . . .” 
The Japanese Government has taken some measures to enforce the treaty regulations. See 
comment by Ellery C. Stowell, this JourNat, Vol. 34 (1940), p. 325; also, International 
Whaling Statistics, Vol. 14 (1940), p. 4. 

8 Agreement, Art. 7, this JouRNAL, Supp., Vol. 34 (1940), p. 107. 
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provision was augmented by the establishment of a complete sanctuary in 
the area between 70 degrees west longitude and 160 degrees west longi- 
tude, where whale hunting was forbidden until December 8, 1940.57 A 
flexible closed season is imposed upon land stations and whale catchers by 
forbidding their use “‘in any area or in any waters for more than six months 
in any period of twelve months, such period of six months to be continuous.” ®* 

Both the Convention (Article 5) and the Agreement (Article 6) prohibit 
the taking or killing of ‘‘calves, or suckling whales or female whales which 
are accompanied by calves or suckling whales.” In addition, the Agreement 
forbids the taking of Blue, Fin, Humpback, or Sperm Whales below 70, 55, 
35 and 35 feet for the respective species.®® 

The treaties forbid the use of factory ships and whale catchers attached 
thereto for the purpose of taking Baleen Whales in sections of the Arctic, 
Atlantic, Pacific, and Indian Oceans and their dependent waters.°® This 


87 Protocol, Art. 2, ibid., p.115. It appears that no commercial whaling had been under- 
taken in this area up to the time the Protocol was signed, but investigations have shown that 
Baleen Whales do inhabit the region. There is some belief that the whales from this area 
travel into the adjoining areas, or vice versa, and the protection of the whales in the area 
would have useful results. See Protocol, Final Act, Pars. 8 and 14, ibid., pp. 120-121, 122. 
It is reported that during the 1939-40 season, the Japanese, in accordance with the article, 
began their whaling activities about Dec. 8. International Whaling Statistics, Vol. 14 
(1940), p. 3. 

88 Agreement, Art. 8 as amended by Art. 6 of the Protocol to refer to Baleen Whales only. 
This JouRNAL, Supp., Vol. 34 (1940), pp. 107, 116. Since the catch of Japanese land sta- 
tions operating throughout the year consists of Sperm Whales, the conference adopted this 
amendment in order to make Jananese accession to the agreements more likely. Protocol, 
Final Act, Par. 20, ibid., pp. 123-124; Ex. Doc. C, p. 15. 

It would appear from these articles that both the Protocol and the Agreement refer to all 
species of whales, unless other specific provision is made in the treaties. This differs from the 
Convention in that the latter referred to the ‘‘baleen or whalebone”’ as distinguished from 
the ‘‘toothed” whales. The difference between these is that the toothed whales have teeth 
for eating, whereas the Baleen or whalebone whales have a substance known as whalebone in 
their mouths which allows water to rush out but keeps the food back; also, the Baleens have 
two nostrils or blowholes and the toothed have one. Dr. Kellogg, loc. cit. See Convention, 
Art. 2, this Journat, Supp., Vol. 30 (1936), p. 169; also, Agreement, Art. 18, zbid., Vol. 34 
(1940), p. 109. 

This provision was inserted to protect the whales in tropical waters where they are usually 
lean and give less oil. By offering the choice of one or the other regions, it is expected that 
Antarctic waters will be chosen. Bergensen, loc. cit., p. 117. 

8° Agreement, Art. 5, this JouRNAL, Supp., Vol. 34 (1940), p. 107. This is modified by 
Art. 4 of the Protocol, which excepts Blue Whales of not less than 65 feet, Fin Whales of not 
less than 50 feet and Sperm Whales of not less than 30 feet when “‘the meat of such whales is 
to be used for local consumption as human or animal food.” Jbid., p. 115. This was in- 
serted at the suggestion of the Danish and Japanese delegations. Protocol, Final Act, Par. 
18, ibid., p. 123. See Ex. Doc. C, pp. 14,18. The Convention similarly excludes aborigines 
from its provisions. Art. 3, this JourNaL, Supp., Vol. 30 (1936), p. 169. Cf. supra, p. 95. 

9° A concession was here made at the ‘‘urgent recommendation” of the Japanese delega- 
tion. Ex. Doc. C, p. 15. For a definition of the areas, see Protocol, Art. 7, this JourNAL, 
Supp., Vol. 34 (1940), pp. 108, 116. 
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article led to the understanding by some that a factory ship when moored 
within territorial waters might be considered a land station. The United 
States Government took this view; the remaining delegates at the 1938 
Conference took the view that ‘‘a factory ship does not lose its character 
of being a ship until at least it loses its power of independent movement, 
and that a factory ship moored in territorial waters is no less a ship than any 
other ship which drops its anchor or is moored in a port.” * The latter 
view was incorporated in Article 3 of the Protocol.” 

In addition to limiting the activities of factory ships, the agreements 
require that full use be made of the whale carcass by prescribing that both 
floating factories and land stations must be ‘‘equipped with adequate ap- 
paratus for the extraction of oil from the blubber, flesh, and bones.” % 
Land stations are required to make use of the residues after the oil has been 
extracted.“ The treaties also required employees on catcher ships to be 
paid on some basis other than upon the number of whales taken, and that 
no remuneration be paid for whales taken in contravention of the agree- 
ments.* In order to assure the best use of the whale, it is provided that 
not more than 33 hours should elapse ‘“‘from the time of killing to the time 
when it [the whale] is taken up on the deck of the factory ship for treat- 
ment.” 

The enforcement of the provisions of the treaties is left to the govern- 
ments ‘‘within the limits of their respective jurisdictions.” °7 The Agree- 
ment calls upon each government to ‘‘maintain at least one inspector of 
whaling on each factory ship”’ under its jurisdiction.*® Each government is 
requested to obtain an account of the remuneration of employees on whale 
catchers within its jurisdiction ® in order to enforce Article 13 of the Agree- 
ment, which requires that emolument be based on other than the number of 


% Protocol, Final Act, Par. 16, ibid., p. 122; Ex. Doc. C, p. 18. 

% This JouRNAL, Supp., Vol. 34 (1940), p. 115. See Ex. Doe. C, p. 18. 

% Convention, Art. 6, this Journat, Supp., Vol. 30 (1936), p. 170; Agreement, Art. 11, 
ibid., Vol. 34 (1940), p. 108. 

* Convention, Art. 6, Par. 3, ibid., Vol. 30 (1936), p. 170. 

% Convention, Art. 7, loc. cit.; Agreement, Arts. 13, 14, zbid., Vol. 34 (1940), pp. 108-109. 

% Protocol, Art. 8, zbid., p. 116. This replaced Art. 12 of the Agreement, which proved 
inoperative. Jbid., p. 108. Protocol, Final Act, Par. 21, ibid., p. 124; Ex. Doce. C, p. 15. 
See Hearings on H.R. 4592 and H.R. 4593, the Whale Fishery, before the Committee on 
Merchant Marine and Fisheries, House of Representatives, 76th Cong., Ist Sess., May 25 
and 26, 1939, p. 28. 

87 Convention, Art. 1, this JouRNAL, Supp., Vol. 30 (1936), p. 169; Protocol, Arts. 1 and 3, 
tbid., Vol. 34 (1940), p. 115. Accordingly, legislation was passed in Great Britain (The 
Whaling Industry Regulation Act, 24 and 25 Geo. V, c. 49), Norway (Legal Gazette, June 
30, 1935), Denmark (Lovtidende for Kongeriget, 1934, pp. 578-580), and the United States (49 
Stat. 1246; this JournaL, Supp., Vol. 30 (1936), p. 198). Cf. infra, p. 109. 

%8 Agreement, Art. 1, zbid., Vol. 34 (1940), p. 107. Since the factory ships operate 24 hours 
a day it was necessary to send more than one inspector to enforce the regulations. 

99 Agreement, Art. 14, zbid., p. 109. 
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whales taken. In addition each government is required to obtain ‘‘the 
most complete biological information practicable with regard to each whale 
taken,’’ }° and ‘‘with regard to all whaling operations under its jurisdiction, 
to communicate this information to the International Bureau for Whaling 
Statistics at Sandefjord in Norway.”’!* The Convention also makes 
provision for the licensing of all vessels engaged in taking or treating whales 
by the nation whose flag the vessel flies.!” 

The problem of enforcing the provisions of the treaties was a matter of 
concern to the 1938 Conference. It was reported that in the whaling season 
of 1936-37 no less than 15 Right Whales had been killed, and that among 
them four foetuses were found. Since these clear violations of the Conven- 
tion were committed by nationals of states not parties to the agreement, 
the perpetrators went unpunished.!% The United States Government has 
undertaken with a high-mindedness the obligations imposed upon it to 
enforce the provisions of the agreements; weaknesses in the local legislation 
are in the process of being eliminated,!™ and prosecutions have been made.!% 


100 Agreement, Art. 16, zbid., p. 109; Convention, Arts. 10 and 11, zbid., Vol. 30 (1936), p. 
171. This includes the number of whales and the species treated at factory ships and land 
stations, the quantities of oil, meal, guano and other products obtained from each, the date 
and place of taking of each whale, the sex and length of the whale; if the whale contains a 
foetus, the length and sex of it. 

10 Convention, Art. 12, ibid., p. 171; Agreement, Art. 17, ibid., Vol. 34 (1940), p. 109. 

10 Convention, Art. 8, ibid., Vol. 30 (1936), p. 170. Art. 10 of the Agreement allows each 
government to grant special permits to its nationals which would allow, for scientific pur- 
poses, the killing of whales otherwise prohibited by the Agreement. Jbid., Vol. 34 (1940), 
p. 108. 

103 Supra, note 83. In order to prevent similar violations by nationals of states that are 
parties to the agreements, the Agreement, Final Act, Par. 9, suggested that ‘‘the contracting 
Governments should take steps to prevent this Agreement and any regulations made there- 
under from being defeated by the transfer of ships registered in their territories to the Flag of 
another Government not a party to this Agreement...” Jbid., pp. 113-114; Protocol, 
Final Act, Par. 24, ibid., pp. 124-125. 

104 Qn March 8, 1939, the Senate passed S. 1045, a bill introduced by Senator Gillette of 
Iowa. A similar bill (H. R. 8895), introduced on March 12, 1940, by Representative Sol 
Bloom, Chairman of the Committee on Foreign Affairs, is before the House. This bill seeks 
“to enable the United States to carry out its international obligations concerning the regula- 
tion of whaling, to prevent the indiscriminate slaughter of whales and the depletion of stocks 
thereof, to restore the stocks of species of whales threatened with extinction, and generally to 
promote conservation, sustained production, and the economic utilization of whales.” The 
bill gives new strength to the treaty provisions, many of which it incorporates, by providing 
appropriate penalties for violations after suitable trial. These penalties include the forfei- 
ture of all whales, oil, and other whale products (Sec. 6a), the forfeiture of factory ships and 
catcher ships and their implements (Sec. 6f), the imposition of fines up to $10,000 and/or 6 
months’ imprisonment for violations of the act (Sec. 7a). In addition, the court may 
revoke the violator’s whaling permit for such a period as it may fix (Sec. 7a). See the com- 
ment by Ellery C. Stowell, this JouRNAL, Vol. 34 (1940), pp. 324-325. 

1% The first time the factory ship, Frango, came in, a certain amount of oil taken from short 
whales was libeled. The case was not contested, but a compromise was effected for an 
amount approximating $3,100, which was the appraised value of the oil. The same was true 
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Ai the present time there are two libels before the Second District Court of 
the United States. In one, the United States v. 1,483.84 Barrels of Whale 
Oil, the Western Operating Corporation is libeled for having killed 19 Blue 
Whales, all under 70 feet in length, and 1 Fin Whale under 55 feet, in viola- 
tion of the 1936 Whaling Treaty Act and the Agreement.!% The other 
libel is that of the United States v. 423 Tons, More or Less, of Whale Oil, 
in which the American Whaling Company was charged with having killed 
31 short Humpback Whales under 35 feet in length and for having killed 27 
female whales accompanied by calves.’ In order to assure more uniform 
and effective measures for the enforcement of these treaty provisions, it may 
be necessary to resort to methods other than those in force at present.1% 

Before concluding, notice should be taken of the fact that the degree of 
participation by the various nations has shifted. Norway has dropped 


in the case of the factory ship, Ulysses, $1,600 or $1,900 being the value of the seized oil. 
Further, the first cargo transshipped from the Ulysses gave rise to an interesting case (U. S. 
v. 12,536 Gross Tons of Whale Ex. the Charles Racine, 29 Fed. Supp., No. 6332). The oil 
was transshipped to the Norwegian vessel, Charles Racine. The Department of Commerce 
took the view that this was a violation of the shipping laws on the basis that the Ulysses was 
an American vessel and as such was American territory. Therefore, bringing oil from 
American territory to American territory was coastwise trade which could not be undertaken 
by a foreign vessel. The Charles Racine and the full cargo of oil were libeled, not for violat- 
ing any provisions of the Whaling Treaty Act, but for violation of the navigation laws. The 
case was tried at Norfolk and lost by the Government. Lieut. Commander Richmond to 
this writer, Jan. 27, 1940. 

1% The oil which was seized on the American tanker, the S.S. California, while in New 
York harbor, had been obtained from the Ulysses. The latter had operated in Antarctic 
waters from Dec. 8, 1938, to Jan. 24, 1939. According to Mr. Lord, attorney for the com- 
pany, “‘One of the Blue Whales that was killed, the limit being 70 feet, was 69 feet 11 inches 
long. Now how anybody can guess under those circumstances whether a whale is 69 feet 11 
inches, or 70 feet, I do not know. . . . That was 19 out of 1,900 whales killed that were 
killed in violation of the law, and about 4 or 5 of these were over 69 feet and I think about 7 
or 8 over 68 feet in length.”” Hearings, op. cit. (supra, note 96), p. 108. Cf. the lengths at 
which these whales are actually mature, supra, p. 95. 

107 The whales had been captured in waters surrounding Shark Bay, Western Australia, on 
or about June 26, 1938. The vessel was seized on Dec. 10, 1938, while in New York harbor. 

108 Though nations have been zealous of their right to exclusive jurisdiction over the ships 
registered with them when on the high seas, in earlier fishery treaties foreign cruisers were 
given the right to board and examine national ships to determine whether provisions of the 
treaty had been violated. Thus, according to Art. 27 of the North Sea Convention (1882), 
“The execution of the regulations . . . is placed under the exclusive superintendence of the 
cruisers of the nation of each fishing boat. Nevertheless commanders of cruisers shall ac- 
quaint each other with any infractions of the above-mentioned regulations committed by the 
fishermen of another nation.” Cruisers were allowed to authenticate infractions regardless 
of the nationality of the ship (Art. 28), and in extreme cases the foreign cruiser could take a 
ship into the port of the nation that registered it (Art. 30). Br. and For. State Papers, Vol. 
73 (1881-82), p. 39. See the Northern Pacific Halibut Convention of 1923, Arts. 8 and 9, 
U. 8S. Treaty Series, No. 701; the Halibut Treaty of 1930, Art. 2, ibid., No. 837; the Sockeye 
Salmon Treaty of May, 1930, Art. 3, ibid., No. 917; the Fur-Seal Convention of 1911, Art. 7, 
ibid., No. 564. 
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from first place among the whaling nations and has been replaced by Great 
Britain. At the same time there has been a decline in the proportionate 
amount of whales taken by both Great Britain and Norway with the catch 
for other nations in the 1938-39 season equalling 40 per cent.! Also, 
until 1934-35, most of the men used on the whaling expeditions were Nor- 
wegian, but in recent years more British, Japanese, and German nationals 
have been employed." 

This shift in participation has raised one of the most serious problems 
which has faced those nations that have evolved the present conservation 
program. It is not to be expected that states will subject their nationals 
to regulation while the nationals of other states ply the same whaling grounds 
unhampered by restrictions. This was clearly stated by the 1937 London 
Conference which recognized that 

the purpose of the present agreement may be defeated by the develop- 


ment of unregulated whaling by other countries, in which case it would 
be a matter for consideration whether the present agreement should be 


109 International Whaling Statistics, Vol. 14 (1940), p. 18. During the 1935-36 season, at 
the Antarctic hunting grounds, Norway killed 46.5 per cent of the whales and produced 45.8 
per cent of the oil; Great Britain killed 40.4 per cent of the whales and produced 40.9 per cent 
of the oil; Japan 2.0 per cent of the whales and 1.8 per cent of the oil; Panama captured 7.9 
per cent of the whales and produced 8.4 per cent of the oil; Germany did not participate. In 
the season that followed (the percentage of whales killed is followed by the oil production 
percentage): Norway 43.4, 43.6; Great Britain 35.7, 36.8; Japan 5.7, 5.9; Germany 2.7, 2.3; 
Panama 6.9, 6.8. In the 1937-38 season: Norway 32.5, 34.7; Great Britain 35.0, 34.5; 
Japan 12.1, 11.6; Germany 11.4, 10.7; Panama 3.3, 3.5. In the 1938-39 season: Norway 
30.0, 29.9; Great Britain 29.2, 31.6; Japan 19.7, 17.1; Germany 13.2, 13.3; Panama 2.4, 2.4. 
Ibid., p. 17. 

The expeditions operated by the different countries in all regions (given in the order: shore 
stations, floating factories, catchers) are as follows: 


Country 1935-36 1936-37 1937-388 
4 16 105 4 16 102 4 11 95 
Great Britain. ........... 131 8 15 146 4 11 117 
17 i 2 2 32 21 4 # «55 
United States............ 2 15 2 3 @ 
2 15 2 13 1 9 


Ibid., seriatim. 

110 Until the 1934-35 season the men were almost exclusively Norwegians. In the 1935- 
36 season 455 or 6 per cent were non-Norwegians, most of them being Japanese. Since that 
time the following shift has taken place: 


Season Total Norwegian British Japanese German Others 
9,321 7,678 454 837 255 97 
1937-38........... 11,227 7,615 675 1,840 886 211 
eee 12,705 7,517 866 2,793 1,386 143 


Tbid., Vol. 14 (1940), p. 19. 
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continued in force, or whether the contracting governments should not 
agree to modify their regulations to meet the situation thus created, or 
even to permit their nationals to pursue whaling without regulation, so 
that they may derive from its pursuit such benefit as may be had before 
the stock of whales has been reduced to a level at which whaling ceases 
to be remunerative.!" 


Should the latter course be adopted, which it is hoped will not be the case, 
clearly the onus will lie with those nations that have refused to join in the 
coéperative conservation policy which could conserve the whale for all 
civilization. In the words of the Norwegian writer, Birger Bergensen, 


To exploit any kind of wild animal to such a degree that it is threatened 
by extinction is vandalism. The large Baleen whales are the most 
splendid game in existence. It must not be said of our generation that 
we permitted them to be hunted in such a way that they were threatened 
by destruction.!? 


There can be little doubt that the conservation policy already under way 
is offering protection to a valuable world resource."* The degree and effec- 
tiveness of that protection will have to be carefully observed. Scientific 
investigations must be continued in order to gather more exact information 
on the whaling migrations.“* But changes in regulations will present no 
great obstacles, once those nations which are not as yet parties to the agree- 
ments recognize that the interests of their nationals engaged in the whaling 
industry can only be served by the perpetuation of the whale species in 
sufficient numbers to make their pursuit economically desirable. 

In spite of this failure to receive universal support for a program which 
has as its aim the rational exploitation of one of the valuable products of the 
sea, it must be recognized that very definite progress has been made in that 
direction. Several of the species of whales which are threatened with 
extinction have been given absolute protection. At the same time, all 
species have been protected against commercial extinction by the regula- 
tions guarding female and immature whales. Special areas, prominent as 
breeding grounds, have been closed to factory ships and catchers. The 
activities of these ships have been restricted to shorter periods of the year, 
and definite closed seasons have been established. Factory ships and shore 
stations are so regulated that more complete utilization is being made of the 
carcasses of whales. What is most significant is that some form of inter- 
national codperation has been set in motion to study the problem through 
scientific and statistical investigations, to meet periodically for an exchange 


111 Agreement, Final Act, Par. 10, this JouRNAL, Supp., Vol. 34 (1940), p. 114. 

112 Loc. cit. (supra, note 14), p. 120. 

113 The most recent statistics reveal that only 883 Humpback Whales were taken in the 
Antarctic during the 1938-39 season, as compared with 2,039 for the previous season; also, 
the total number of whales killed has decreased. International Whaling Statistics, Vol. 14 
(1940), pp. 5, 9. 114 See this JouRNAL, Supp., Vol. 34 (1940), p. 124. 
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of ideas and an examination of the effectiveness of regulations, to revise and 
conclude agreements as they are found necessary. 

Should the present regulations need tightening up, and it is to be expected 
that they will,"® the nations will find that their efforts in the earlier agree- 
ments had not been in vain, for through them has been gathered much 
valuable statistical and scientific data, and the machinery for the exchange 
of views has already been established. Should this machinery prove effec- 
tive, it will have far-reaching effects on the attitude of nations toward future 
undertakings for the conservation of other world resources." 


115 “The Conference as a whole, in the opinion of the delegation of the United States, 
recognized that under the present Agreement the number of whales killed annually was so 
great as to threaten the perpetuation of the whole stock. While appreciating this danger, 
both from the biological and the commercial viewpoint, the delegates could not agree, under 
the existing conditions, on any measures which would impose restrictions drastic enough to 
strike a reasonable balance between the number killed annually and the natural increase of 
the stock. 

“Now that all countries having an important interest in the production of whale oil have 
become parties to the International Agreement for the Regulation of Whaling, further prog- 
ress may well be anticipated in the acceptance of the necessary measures of conservation.” 
Ex. Doc. C, p. 19. 

Lieut. Commander Richmond expressed similar views in his letter of Oct. 23, 1939: ‘‘ With 
respect to the protection which is attempted through the various whaling conventions, I 
might say that it is my opinion, and I am not alone in this, that they are all ineffective in that 
they do not go far enough. Generally speaking they only protect the calves and certain 
species already commercially extinct. If you evaluate the number of calves taken annually 
with respect to the total number of whales taken, you will see that if you could attain 100 per 
cent enforcement, you still would not solve the problem of conservation.”” He then pro- 
ceeded to outline the plan he believed should be adopted, cited supra, note 79. 

16 The report of George Grafton Wilson and Sir John Fischer Williams to the Institut de 
droit international concluded: ‘‘La conservation des richesses de la mer ouvre un champ 
favorable 4 la coopération internationale, étant donné qu’il ne s’agit pas ici d’intéréts par 
lesquels les Etats sont opposés les uns aux autres, mais d’intéréts concordants et opposés 
seulement a l’intérét égoiste de l’exploitation effrénée dela mer.”” Annuaire, Vol. 40 (1937), 
p. 96. 
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THE ORGANIZATION OF PEACE 


The beginning of the New Year of 1941 does not present an auspicious 
outlook for world peace. Nevertheless if it be wise in time of peace to prepare 
for war—and this is not likely to be questioned again in our time—it would 
seem equally appropriate in time of war to prepare for peace. During the 
period of the participation of the United States in the last great war, certain 
preparatory studies for peace were undertaken. These studies laid par- 
ticular emphasis upon the geographic, ethnic and political elements under- 
lying the fixing of boundaries. However, if enduring peace is to follow the 
present conflict, a wider basis must be sought. It will be nothing less than 
the creation of a moral order for international justice, both political and eco- 
nomic, and the establishment of conditions of a proper balance between order 
and liberty throughout the world. 

A Commission to Study the Organization of Peace has been constituted 
under the auspices of certain unofficial associations long interested in the 
field. Its purpose is to state the principles upon which international rela- 
tions must be reorganized after the present conflict. ‘The commission pro- 
poses to exert what influence it can to make sure that the United States shall 
not again fail to play its part in any opportunity which may offer to organize 
a durable peace, quite apart from whether the United States actually inter- 
venes in the present conflict or not. The commission has recently issued a 
preliminary report through Dr. James T. Shotwell, its Chairman, which it is 
our purpose to analyze briefly so far as the report refers to the substitution of 
international organization and legal processes for war. The report has 
wisely shown appreciation of the fact that mere form or machinery without 
substance is of little value, and that no system of laws and no organization 
can accomplish very much ‘‘ without the living faith and spirit in it.” No 
world organization can succeed without a minimum standard of confidence 
in the spoken and written word of the governments which constitute it. 
The report assumes that before any specific proposals for a better world order 
can prevail, the recognition on the part of all peoples of the rights of all 
others is essential. It is precisely in this respect that the commission real- 
izes its present limitations and refrains from laying down any precise ma- 
chinery for the future. The commission has no illusions upon the matter. 
The totalitarian character and the tempo of modern scientific warfare have 
made it necessary to recognize that: 


only by organization to develop and uphold the law of nations can civili- 
zation stand up against the ever advancing machinery of modern 
scientific warfare. The only sure defense is the enforcement of the law 
made by the community of nations and that law can be enforced only if 


114 
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the power of the community, overwhelmingly greater than the power 
of any of its members, is brought to bear when and where lawlessness 
begins. 

The report recognizes that peace is not attainable by the mere renunciation 
of war, but that there must be a ‘‘dynamic and continuous process for the 
achievement of freedom, justice, progress and security on a world-wide 
scale.” The loose political organization which rested on balance of power, 
or on neutrality and isolation, is no longer adequate. Nor is the mere 
machinery of organization adequate. It is thinkable that autocratic states 
may for a time achieve continental or even world empire. This would be 
comparable to the Pax Romana of the then known civilized world. Such a 
peace cannot be expected to have any permanence. The report recognizes 
this and points out that the modern world differs from the ancient in that the 
peoples composing it are neither ‘‘barbarians’’ nor are they ignorant of sci- 
ence, though many of them are still indifferently instructed in the political 
idea of liberty. 

The report envisages that after this war, the nation-state will still remain 
the unit of world society, even though it is unlikely that there will remain 
twenty-seven independent national sovereignties in Europe, each having the 
right to make war, to maintain separate currencies and to set up tariff walls 
and other trade barriers. Self-determination without federation or some 
other cohesive force has proved to be a liability rather than an asset in the 
cause of peace. The alternative to this is either merger through imperial 
expansion or federation with local autonomy. The authors of the report 
believe that only the latter method can preserve liberty. ‘‘ Federation 
organizes consent on the international scale while empire organizes coercion 
on that scale.” 

While dealing with plans of organizing peace for the future, it would be 
futile to proceed without taking inventory of the causes of prior failures, es- 
pecially since the close of the last great war. A group of citizens of various 
European countries, including a few Americans, have been meeting from 
time to time at Geneva, Switzerland, under the name of the International 
Consultative Group. This group has recently published a pamphlet en- 
titled: ‘‘Causes of the Peace Failure, 1919-1939.”"!_ Among other possible 
causes, consideration is given to the doctrine of sovereignty and the criti- 
cisms leveled against it as a cause of war. The Geneva group admits that 
the sovereign state, the unit of modern international society, does not feel 
under the same compulsion to honor its obligations as does the socially- 
minded individual. To this extent it is amoral. The group believes that 
this is due not to the doctrine of sovereignty, but because of ‘‘the passion for 
independence felt by all peoples.”” But is it not through insistence upon the 
rights of sovereignty that this passion invariably asserts itself? Indeed the 
American group holds more categorically that at the period of development 

1 International Conciliation, No. 363, October, 1940. 
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of the nation-state, it was never intended that the break-up of the medieval 
empire should be followed by complete state autonomy without federative 
balance. 

Whether world federation was the system implied consciously or uncon- 
sciously by the founders of modern international law, as the report suggests, 
or whether such a conclusion is unfounded, few will dispute the proposition 
that organization to make international law effective has been hampered by 
the exaggerated pretensions of sovereign power: 


A sovereign state, at the present time, claims the power to judge its 
own controversies, to enforce its own conception of its rights, to increase 
its armaments without limit, to treat its own nationals as it sees fit, and 
to regulate its economic life without regard to the effect of such regula- 
tions upon its neighbors. These attributes of sovereignty must be 
limited. 

The report enlarges upon the points in which limitations upon sovereignty 
are proper and necessary. Most of these require political changes; but it is 
further insisted that the right to regulate economic activities is also not un- 
limited, as the world has become an economic unit: “ The effort to divide the 
resources of the world into sixty economic compartments is one of the causes 
of war.” 

Possibly other sciences must be drawn into the task as well. The struggle 
for individual liberty, democratic equality and human fraternity and unity 
cannot neglect the teachings of biology in respect to hereditary differences, or 
race, class and national diversity. If biologic principles apply within the 
state, they must also be applicable to the international community as well, 
which is but another form of social organization. It is essential, however, 
that supposed scientific truth be not forced into the Procrustean bed of 
political expediency. 

The report of the commission recognizes the colossal task which lies before 
the world, and insists that new institutions will have to be created, world- 
wide and regional, to perform the services which can no longer be left to each 
state acting separately. The institutions which are deemed essential in- 
clude an international court of much wider judicial authority than the 
present one, and international legislative bodies, the functions of which are 
not very clearly outlined in the report. The part which regionalism is to 
play is indicated. While some rules of law may apply to all nations alike, 
variations will apply to different regions. Thus continental Europe, the 
British Commonwealth, the Western Hemisphere, the Soviet Union, the 
Far East and the Near East all constitute regions with certain distinctive 
characteristics which must be taken into account. This is quite consistent 
with emphasis upon the principle that a threat to peace anywhere, creates a 
danger to the entire international community. The Covenant of the League 
of Nations pronounced the principle, but failed to enforce it. The indiffer- 
ence of the League to what was happening in parts of Asia and Africa is 
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being held responsible by many qualified writers for that which is now hap- 
pening. As M. Briand once said, ‘‘There is not one peace for America, one 
peace for Europe and another for Asia, but one peace for the entire world.” 

What is perhaps the keystone of the entire structure envisaged by the 
report is the requirement of ‘‘adequate police forces, world-wide or regional, 
and world-wide economic sanctions, to prevent aggression and support inter- 
national covenants.” While one is inclined at the present moment to be 
reminded, by such a proposal, of Aesop’s fable of belling the cat, one should 
not be too cynical. The triumph of reason over force will yet be accom- 
plished, even though, as the venerable M. Lyon-Caen expressed it at Paris in 
1934, presiding at a meeting of the Institute of International Law, “‘ Progress 
in international law as in many other fields proceeds not in a straight line but 
along a course of many zigzags and with many retrogrades.”’ ! 

ARTHUR K. KUHN 


SECRETARY HULL ON THE KELLOGG-BRIAND PACT 


On August 27, 1940, just twelve years after the signing of the Kellogg- 
Briand Pact, Secretary Hull commented on the arrangement. His state- 
ment deserves attention.2? After adverting to the provisions of Article 1 
expressive of agreement to renounce war as an instrument of national policy, 
and of Article 2 to the effect that the settlement or solution of all disputes or 
conflicts of whatever kind or origin that might arise among the contracting 
parties, should never be sought, except by pacific means, the Secretary 
called attention to a significant fact. He said, ‘‘in exchange of views pre- 
ceding and accompanying the ratification of that treaty, it was accepted as 
a part of the general understanding that the right of self-defense is implicit 
in sovereignty and remains with each and all of the signatory and adhering 
states.””’ Notwithstanding this fact, the Secretary declared that in recent 
years both articles had been violated by some of the signatories.’ This 
necessarily implied that in his judgment those signatories, to which he had 
reference and whose conduct was seemingly at variance with Articles 1 and 2, 
could not properly invoke the right of self-defense by way of excuse for their 
action, because it could not reasonably be attributable to such a claim. He 
went on to say: 


Several nations have sent their armed forces into and against other 
countries. In consequence, destruction of life and of property, of 
material values and of spiritual values—destruction on a vast scale— 
not alone in the countries invaded but also in the countries whose armies 
are the invaders, is going on in various parts of the world. 

Some of the invaded nations have been destroyed, some are fighting 
desperately in self-defense, and every other country, perceiving the 


138 Annuaire de l'Institut de Droit International, 1934, pp. 530-531. 

* Department of State Bulletin, Aug. 31, 1940, Vol. III, No. 62, p. 175. 

’ He stated, moreover, that the treaty was one ‘‘to which this country and sixty other 
countries gave their unqualified adherence.” 
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manner in which activities of conquest spread and become enlarged as 
operations of conquest proceed, finds itself forced to arm as speedily as 
possible and to the utmost of its capacity in preparation for self-defense 
—toward preserving its own security by preventing war from reaching 
and crossing its boundaries. 

Today no country and no individual is secure against the destructive 
effects of the existing armed conflicts. No human being anywhere can 
be sure that he or she will be allowed for long to live in peace. Only by 
vigorous and adequate preparation for self-defense can any country, 
including our own, hope to remain at peace. 


These vigorous words show plainly enough that in the Secretary’s mind 
the shoe was on the other foot, and that the countries entitled to invoke the 
doctrine of self-defense as excuses for their conduct were not the invaders, 
and were in some cases countries that had not in fact become belligerents 
until their own territories had been made the object of attack, and that the 
countries so privileged embraced also those which were still at peace. 

All of this points to the large inquiry as to the extent to which the doctrine 
of self-defense may properly be invoked in support of the conduct of a State, 
which is not at war and which finds in the attainment of known objectives 
by a particular belligerent a real menace to itself. Instances of the applica- 
tion of the Monroe Doctrine offer food for thought. It is here sought merely 
to point to the inquiry, rather than to explore the question, which it involves. 
At the moment that question is of far-reaching importance to the United 
States. The solution of it demands the careful thinking of those who profess 
an interest in international law, as well as of those who hold the reins of 
government. The consequences of penetrating thought need not be feared 
or dreaded. They may in fact produce the cheering conviction that without 
violating any legal duty to any belligerent, our own country enjoys great 
latitude in pursuing a course which the requirements of its own defense may 
be fairly deemed to demand. 

Secretary Hull in his anniversary statement declared that the soundness 
of the principles underlying the Kellogg-Briand Pact has in no way been 
impaired by what has taken place since its conclusion. ‘‘Sooner or later,” 
he said, ‘‘they must prevail as an unshakeable foundation of international 
relations unless war with its horrors and ravages is to become the normal state 
of the world and mankind is to relapse into the chaos of barbarism; and I 
am certain that there are in the human race resources of mind and of spirit 
sufficient to insure that these sane bases of civilized existence will become 
firmly established.” These are heartening words. 

CHARLES CHENEY HyDE 


INTERNATIONAL CRIMINAL JUSTICE 


War, though hideous, hateful, and unendurable, must be regarded as a 
temporary and abnormal state of affairs. The normal state of affairs has to 
do with the problems of human relationships. These relationships never 
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cease, whether within or between nations. Legal rights and obligations are 
constantly being created. Justice must be done, ruat caelum. Interna- 
tional law has been laboriously evolved to serve the ends of justice between 
peoples. It embraces not only the interests of sovereign states but of indi- 
viduals. Because a man is heimatlos and without a champion to defend him 
does not imply that he is to be denied either international rights or means of 
redress. 

The problems of international justice are vast and comprehensive, in- 
creasing constantly with the rapidly changing social order throughout the 
world. The rights of men are not to be abandoned utterly because of inter- 
national criminals. Our primary concern should be to deal effectively with 
all phases of international crime. It is a strange and lamentable fact that, 
while European jurists have long been preoccupied with the problem of in- 
ternational penal law, it has largely been ignored by Anglo-American jurists. 
The latter have been content to allow this complicated subject to be dealt 
with through private international law, which they prefer to term conflicts of 
law, or through the processes of extradition. We are immensely indebted to 
the conscientious and meticulous labors of the Continental jurists in the 
field of international criminal law. They have served to draw attention to 
and clarify many of the vital problems which the law of nations has neglected. 

This subject was brought before the Advisory Committee of Jurists at 
The Hague in 1920 by its Chairman, Senator Baron Descamps of Belgium. 
He proposed the establishment of a High Court of International Justice com- 
petent to try ‘‘offences against international public order and the universal 
law of nations.’’ This proposal was given only cursory consideration and 
was disposed of by a mere voeu recommending it to the consideration of the 
League of Nations. The League in turn summarily rejected the proposal 
on the ground that ‘‘there is not yet any international penal law recognized 
by all nations, and that, if it were possible to refer certain crimes to any 
jurisdiction, it would be more practical to establish a special chamber in the 
Court of International Justice.” ! 

The idea of an international criminal court has persisted in claiming 
serious consideration. ‘The International Law Association devoted several 
sessions to its discussion, and in 1926 adopted at Vienna a statute providing 
for such a tribunal.? The International Congress of Penal Law at Brussels 
in 1926 recommended the establishment of an international court having 
criminal jurisdiction.’ 

The assassination of King Alexander of Yugoslavia and the French Minis- 
ter for Foreign Affairs in Marseilles in 1934 led to the calling of a diplomatic 
conference in Geneva in 1937 to deal with the problem of terroristic crimes. 
Two conventions were signed by twenty nations, one for the Prevention and 

1 Records of the First Assembly, Committees, p. 589. 


2 Report of the 34th Conference, 1926, pp. 130-142. 
8 Actes du Congres International de Droit Penal, 1926, p. 634. 
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Punishment of Terrorism, and the other for the creation of an International 
Criminal Court to deal with such offences.‘ 

In an editorial comment in this JouRNAL by Judge Manley O. Hudson, of 
the Permanent Court of International Justice, attention was drawn to the 
numerous conferences and the abundant literature on the subject indicating 
“‘the spell which the idea of an international criminal court has exercised on 
many minds.” 

In view of the great interest in the subject, why is it that the proposal for 
an international criminal court has met with so much opposition? It is true 
that the original hostility to the proposal of Baron Descamps was based 
largely on the fact that it was intended to deal primarily with ‘‘ war crimes” 
which could not clearly be defined, or for which responsibility could not 
definitely be determined. It is also true that most of the ordinary crimes 
have been taken care of satisfactorily by treaties of extradition. It must be 
admitted that the general objection expressed by the League of Nations that 
there is no international penal law recognized by all nations is a sound one. 
Nulla poena sine lege. We are still confronted, however, with the inescap- 
able necessity of perfecting the whole process of international justice in 
order that jurisdiction may ultimately be conferred on some ‘‘ High Court” 
to deal with all ‘‘offences against international public order and the universal 
law of nations.’”’ The lack of an international penal law presents a most 
serious problem which should have the earnest attention of international 
jurists. The new world order which will emerge from the present anarchy 
will have to be based on a much more effective system of international law. 
The maxim inter arma silent leges may be true, in part, but those who labor 
for international justice cannot rest silent. The American Society of Inter- 
national Law must continue to meet intelligently and courageously its 
special responsibilities. Professor Jesse 8. Reeves, in an address on Inter- 
national Criminal Jurisdiction, made before the Society at its annual meeting 
in 1921, stated: 


The controversy over the conflict of criminal laws is one of pure inter- 
national law; it is a matter involving the reciprocal acts and obligations of 
state and state. . . . What is needed is a series of international agree- 
ments, so that the Permanent Court might have a standard of rights and 
duties of states with reference to their respective penal jurisdictions. 
Even more important than this, agreements of this kind would eliminate 
many international differences, and finally they would assist in the devel- 
opment of an important function—that of an international penal admin- 
istration.® 


This authoritative comment would seem to present a definite and serious 
challenge to the American Society of International Law to devote its dis- 


4 League of Nations Document, C.548.M.385.1937.V. 
5 Vol. 32 (1938), p. 549, which see for detailed references. 
6 Proceedings of A.S.I.L., 1921, pp. 67, 69. 
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cussions to the specific problem of international criminal justice as well as to 
the problem of international justice in general. It might well be the main 
topic for discussion at the next annual meeting of the Society. 
Puitip MARSHALL BROWN 
“NON-BELLIGERENCY” IN RELATION TO THE TERMINOLOGY OF NEUTRALITY 

Of the new descriptive terms which have evolved during the current Euro- 
pean War, ‘“‘non-belligerency” suggests obvious questions concerning public 
legal relations. At this particular stage of the development it would prob- 
ably be premature to try to state with any finality the significance of this 
particular expression in the diplomacy of the war period. The present 
comment will be restricted to some actual instances of the use of the term in 
recent months of the war, and to the possible relation of ‘‘non-belligerency”’ 
to the general terminology of neutrality. 

The term was apparently first used, in the period after the outbreak of the 
war in September, 1939, to describe the status and attitude of Italy before 
that country became a belligerent. In the intervening months it has found 
frequent employment in a somewhat confused treaty situation, wherein ar- 
rangements of alliance do not necessarily bring a state into a war that is 
being fought by its ally. The position of Turkey will illustrate. It is 
well known that the ‘‘mutual assistance”’ pact signed by France and Great 
Britain with Turkey on October 19, 1939,! has, in general contemplation, 
ranged the latter country on the “side” of Great Britain. But as late as 
November 1, 1940, President Inénii could say, in a speech opening the Turk- 
ish National Assembly, that his country’s attitude of non-belligerency need 
not constitute an obstacle to normal relations with all the countries showing 
the same measure of good will toward Turkey, that this attitude of non- 
belligerency made impossible the use of Turkish territory or sea or skies by 
the belligerents in action against each other, and that it would continue to 
make such use impossible so long as Turkey took no part in the war." 

Egypt has continued its policy of ‘“‘non-belligerency”’ even after air bom- 
bardment and invasion of its territory; its ‘‘temporizing” policy has been 
laid to party political rivalry.2. After the entrance of Italy in the war, Spain 
came to be the most conspicuous ‘‘non-belligerent”’ state friendly to the Axis 
Powers, although in the German press there was, in November, some sug- 
gestion that the Soviet Union’s attitude has become one of non-belligerency 
rather than benevolent neutrality,? and English editorial comment noted 
that Germany had found it necessary to make concessions to the Soviet 

1Cmd. 6123. 

1a As reported in The Times (London) Nov. 2, 1940, p. 4. The President is reported to 
have said in the same speech that the bonds of alliance with the British were ‘‘solid and un- 
breakable.” Turkey is apparently bound to aid Greece if any Balkan Power joins a non- 
Balkan Power in an attack upon Greece. Turkey has therefore been called a “conditional 
non-belligerent.”” (New York Times, Nov. 3, 1940, 7:4.) 


* Manchester Guardian Weekly, Oct. 4, 1940, p. 235. 
* New York Times, Nov. 17, 1940, E4:5 (quoting from the Koelnisché Zeitung). 
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Union in return for that country’s continued “political neutrality”? and 
economic assistance. With the rumors of Germany’s plan of sending 
troops through Bulgaria, there has been some anticipation of Bulgaria’s 
declaring her ‘‘non-belligerency.”’> The still more anomalous situation of 
France has evoked at least one unofficial comment from an English source to 
the effect that if the Vichy Government were to announce itself as a non- 
belligerent, this would be so equivocal as to be more of a menace to Britain 
than if the Vichy Government were to go over openly to the side of Britain’s 
enemies. As adherents to the so-called ‘‘new order,’”?’ Hungary and Ru- 
mania might fall within the category now commonly called ‘‘non-belligerent.”’ 

To other neutrals close to the theatre of war, the term has apparently not 
been applied. Although Swiss war correspondents have recently been 
accused of “‘partiality” in the Italian press, Switzerland’s neutrality would 
seem to have been thoroughly demonstrated. From Lisbon it was reported 
that Portugal, relying upon the German Government’s promise to respect 
the sovereignty of Portugal and her colonies, and having received from 
Britain no request incompatible with strict neutrality rules, would never 
abandon her neutral status unless her vital interests or national honor should 
be threatened, or the fulfillment of her diplomatic obligations require such a 
course.’ In Eire is remarked a “spirit of detachment” from the struggle in 
progress, and a feeling of “‘confidence that our luck will hold.” ° 

From the foregoing it will appear that ‘‘non-belligerency”’ has connoted 
various shades of partiality toward the contending parties, but stops short of 
war in the full legal sense. Whether it is more than a mere journalist’s 
contrivance, unknown to the law, or ‘‘only a euphemism designed to cover 
violations of international law in the field of neutral obligation,” ® the term 
would seem to emphasize the idea that legal neutrality implies, as a mini- 
mum, some kind of peace—in the sense of absence of an actual contest of 
armed forces—whatever commitments short of this the state at peace may 
have toward one or more of those at war. The notion of neutrality as merely 


4The Times (London), Nov. 13, 1940, p. 4. 

5 Reported remarks of Virginio Gayda in the Voce d’Italia, New York Times, Nov. 25, 
1940, p. 3. 

It was reported from Switzerland that Bulgaria and Germany might sign some kind of 
agreement defining the difference between “neutrality”? and ‘‘non-belligerency” toward 
Germany. (Idem.) 6 British Weekly, Oct. 31, 1940, p. 41. 

7 The Times (London), Nov. 9, 1940, p. 3, reproducing in part an article from the Diario da 
Manha. In the same article General Franco was reported to be in agreement with Portugal 
on the localization of the war. 

8 Dublin Evening Mail (editorial), Oct. 28, 1940, p. 4. See also an earlier editorial state- 
ment (ibid., July 1, 1940, p. 2): ‘We have striven anxiously and scrupulously to maintain 
the neutrality that our Government declared at the outset, and we have maintained it suc- 
cessfully; but it would be folly indeed to imagine that our neutrality alone could save us from 
attack if it suited the purpose of one of the belligerent countries to attempt to make a battle- 
ground here. . . .” 

* As stated by Herbert W. Briggs, this JourNat, Vol. 34 (1940), p. 569n. 


8 
e 
i 
d 
be 
(J 
lf 
P. 
. 
pc 


EDITORIAL COMMENT 123 


non-involvement in direct hostilities is inconsistent with the traditional 
concept, and if it should come to have this meaning, the concept would have 
been strikingly narrowed. It is of course necessary to make allowance for 
inadequacies of translation (when so much attention is given to a single 
word) and to propaganda uses of such a term as ‘‘non-belligerency,’”’ which 
might suggest the legalization of differential treatment of belligerents. Neu- 
trality in the traditional sense, or as it is sometimes expressed, ‘‘the punctilio 
of neutrality,” has been called an ‘‘anachronism” in the present situation.!° 
Fear of the very word “war,” along with strongly felt political or moral 
reasons for favoring one side, has probably figured in the development. 
The attempted distinction between “perfect”? and “‘imperfect”’ neutrality 
has long been familiar. But, even without dependence upon a basis of 
reprisals for treaty violations, such definitely partial attitudes as have char- 
acterized the states commonly called “‘non-belligerent”’ in the present war 
may conceivably presage the time when differential treatment may be a 
matter of right as well as practice. 
Rosert R. WILSON 


THE HABANA CONFERENCE AND INTER-AMERICAN COOPERATION ! 


Secretary Hull in his address at the opening of the Second Meeting of the 
Foreign Ministers at Habana, July 22, 1940,? said: 


For nearly a year now, a new major war has raged, with increasing 
fury, over important areas of the earth. It came as a culmination of a 
process of deterioration of international conduct and international 
morality, extending over a period of years, during which forces of ruth- 
less conquest were gathering strength in several parts of the world. 

These forces, now at work in the world, shrink from no means of at- 
taining their ends. In their contempt for all moral and ethical values, 
they are bent on uprooting the very foundation of orderly relations 
among nations and on subverting, undermining and destroying existing 
social and political institutions within nations. They have already left 
in their wake formerly sovereign nations with their independence 


10 The Times (London), Sept. 4, 1940, p. 5 (editorial). See also the statement that the 
Nazi war on the neutrals was not a mere incident dictated by military exigencies, but an es- 
sential part of the plan. (J/bid., Sept. 2, 1940, p. 5.) 

1 Dana’s Wheaton (1866), pp. 509,510. As to a neutral’s furnishing one of the belliger- 
ents with needed materials, under preéxisting treaties, the conclusion offered, with support- 
ing references to Bynkershoek and Vattel, was that ‘‘The fulfillment of such an obligation 
does not necessarily forfeit his neutral character, nor render him the enemy of the other 
belligerent nation, because it does not render him the general associate of its enemy.” 
(Ibid., p. 517.) 

1 The Final Act and Convention are printed in the Department of State Bulletin, Aug. 24, 
1940, Vol. III, No. 61, pp. 127, 145, corrected in the Bulletin, Aug. 31, 1940, Vol. IIT, No. 62, 
p. 178; and in the Supplement to this JouRNAL, pp. 1-32. 

*See Department of State Bulletin, July 27, 1940, Vol. III, No. 57, p. 42. An excellent 
account of the Habana conference is given by Howard J. Trueblood in Foreign Policy Re- 
ports, Sept. 15, 1940. 
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trampled into dust and millions of proud men and women with their 
liberties destroyed. 

Our American Republics had no part in kindling the tragic conflagra- 
tion which has thus been sweeping across the world. On the contrary, 
severally and jointly, we did everything in our power to stay its out- 
burst. Once the conflict had begun, we did everything we could to 
limit its spreading. But it has been increasingly clear th: in the vast 
tragedy which has befallen large portions of the earth there are dangers 
to the American nations, as well, which it would be suicidal not to rec- 
ognize in time and not to prepare to meet fully and decisively. 

It has been increasingly clear that our nations must not blind them- 
selves into fatal complacency as so many nations have done to their 
mortal sorrow—regarding the possibility of attack against them from 
without or of externally directed attempts from within to undermine 
their national strength and to subvert their cherished social and 
political institutions, or both. Too many nations have only recently 
paid a tragic price for confidently placing reliance for their safety and 
security solely upon clearly expressed desire to remain at peace, upon 
unequivocally proclaimed neutrality, upon scrupulous avoidance of 
provocation. Conquerors, invaders, and destroyers ignore or brush 
aside reasons such as these. 

Looming ominously on our horizon is the danger that attempts may 
be made to employ against our nations, too, the same means of subordi- 
nating their destinies to contro! and dictation from abroad that have 
already been notoriously employed elsewhere against numerous other 
countries. We must recognize the serious possibility that no effort or 
method may be spared to achieve, with respect to some of us, economic 
domination and political penetration, and to sow, among our nations, 
the seeds of suspicion, dissension and discord—the frequent prelude to 
even more menacing action. 

Lest our nations, too, suffer the fate that has already befallen so many 
other peace-loving and peace-seeking nations, wisdom and prudence 
require that we have in our hands adequate means of defense. To that 
end, in the face of common danger, our nations are already working 
together, in accordance with their firmly established practice of free 
consultation among equals and of voluntary coéperation with regard 
to problems which are of common concern to all of us. It is to examine 
such of these problems as are immediately pressing and to seek for them 
most effective solutions that the representatives of the twenty-one 
American Republics have come together at this time. 


Secretary Hull declared that the solution of the economic problems alone 
was not enough to preserve the peace and security of this hemisphere, and, 
referring to the subversive action of foreign agents in this hemisphere, he 
said: 


A new and evil technique has been invented which seeks by devious 
methods to corrupt the body politic in order to subject it to alien pur- 
poses. With cynical effrontery, sanctuary within the generous citadels 
of free speech and freedom of assembly is demanded by agents whose 
masters would obliterate those institutions and foment instead dissen- 
sion, prejudice, fear, and hatred. 


th 
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Passing to the consideration of the problem of the status of the European 
possessions in this hemisphere he said: 


Specifically, there is before us the problem of the status of European 
possessions in this hemisphere. These geographic regions have not 
heretofore constituted a menace to the peace of the Americas; their 
administrations were established, for the most part, many generations 
ago and, in our time, have acted as congenial neighbors. We have no 
desire to absorb these possessions or to extend our sovereignty over 
them, or to include them in any form of sphere of influence. 

We could not, however, permit these regions to become a subject of 
barter in the settlement of European differences, or a battleground for 
the adjustment of such differences. Either situation could only be 
regarded as a threat to the peace and safety of this hemisphere, as 
would any indication that they might be used to promote systems alien 
to the inter-American system. Any effort, therefore, to modify the 
existing status of these areas—whether by cession, by transfer, or by any 
impairment whatsoever in the control heretofore exercised—would be 
of profound and immediate concern to all the American Republics. 


The broad aims and policies which he considered to rule in this hemisphere 
were ably stated by Secretary Hull and he referred to the efforts of his 
Government to ward off the impending catastrophe of war by an appeal 
addressed in 1937 to all nations. This appeal recited the ‘basic principles 
of orderly international relations under the rule of law as the foundation of 
its foreign policy” and invited comment thereon. ‘‘ More than fifty nations 
expressed on that occasion their belief in the validity of these principles. At 
Montevideo, at Buenos Aires, at Lima, at Panama, the twenty-one American 
Republics proclaimed their acceptance.” ‘‘Sooner or later,’’ Secretary Hull 
declared, “‘the entire world must return to a system of international relations 
based on those principles.” He continued: 


They are the only possible foundation stones of an organized society 
assured of enduring peace and of sustained prosperity. The price of 
their abandonment is the chaos of international anarchy and the in- 
exorable impoverishment of nations and individuals, such as we witness 
today in Europe and in Asia. 

In a system of codperative peace such as we envisage there is no exclu- 
sion. Its underlying principles are universal in their applicability; they 
can be accepted by all nations to the benefit of each and all; they must 
be accepted by all, if the light of modern civilization is not to be ex- 
tinguished. Any nation which in good faith accepts and practices them 
automatically shares in the vast benefits they confer. 

At this time, when these principles and these ideals are being widely 
challenged, when institutions based on them are being crushed by force 
over large areas of the world, it is doubly essential that our nations keep 
them alive and rededicate themselves to the cause of their preservation. 


Secretary Hull in his address at the close of the conference * emphasized 
the necessity for the American nations to “strengthen further their already 


8 Department of State Bulletin, Aug. 3, 1940, Vol. III, No. 58, p. 65. 
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strong ties of unity and solidarity and devise a constructive program for 
implementing, through consultation and coéperative action, effective means 
of continental protection and defense.”’ He proceeded to enumerate ‘‘three 
sets of problems and conditions” with which they were confronted. 


The first [he said] relates to the possible transfer of sovereignty at any 
time over certain islands and regions from one non-American State to 
another non-American State. The second involves the threat of sub- 
versive activities in the American nations directed from outside the con- 
tinent. The third comprises extremely grave economic difficulties and 
dislocations resulting from war. 


“The American Governments have,” the Secretary said, ‘demonstrated 
to the world their unalterable determination to preserve and strengthen the 
spirit and the system of continental unity and solidarity. They have thus 
cleared the decks for effective action whenever such action inay become 
necessary.”” Happily reconciling whatever differences of opinion which at 
first appeared to exist, the meeting of the Foreign Ministers had, as Secretary 
Hull indicated, ‘‘unanimously agreed upon two documents designed to take 
care of any situation that may arise. These documents consist of (1) a 
convention, and (2) a declaration and resolution, referred to as the Act of 
Habana.” 


The Inter-American Commission of Territorial Administration 


In the same statement which Secretary Hull made on July 30, 1940, upon 
leaving Habana at the close of the Second Meeting of the Foreign Ministers, 
he said: 


The convention contains definite provisions for the administration of 
any region which it may be found necessary for the American Republics 
to administer. It has the twofold purpose of protecting the peace and 
safety of the American Republics, and of safeguarding and advancing 
the interests and welfare of the inhabitants of the region. 

The administration, which will be under an ‘Inter-American Com- 
mission of Territorial Administration’’, is to be provisional in character 
and is to continue only until such time as the region is in a position to 
govern itself or is restored to its former status—whenever the latter is 
compatible with the security of the American Republics—whichever of 
these alternatives shall be found to be the more practicable and just. 

The convention condemns all violence, whether under the form of con- 
quest, of stipulations imposed by belligerents in treaties, or by any other 
process, and states that no transfer or attempt to transfer or to acquire 
any interest or right in any such region shall be recognized or accepted 
by the American Republics, regardless of the form that may be em- 
ployed to attain such purposes. 

Temporary provisions in the Act of Habana are designed primarily to 
cover situations that may arise prior to the coming into force of the con- 
vention which will require ratification by the various governments. 
They authorize the creation of an emergency committee composed of & 
representative of each of the American Republics, which is to be re- 
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garded as constituted when two-thirds of the members shall have been 
appointed. The appointments are to be made promptly. Should the 
committee be under the necessity of administering any region before the 
effective date of the convention, it will utilize the applicable provisions 
of the convention. 

The Act also recognizes the possibility of emergency situations and 
the right of any of the American Republics, acting singly or jointly with 
others, to proceed in any manner required in its own defense or in the 
defense of the continent. If action is taken as an emergency measure, 
the matter is to be placed before the committee as soon as practicable in 
order that it may adopt appropriate measures. 


Subversive Activities of Foreign Agents 


Secretary Hull, alluding to the propagandizing activities of certain foreign 
governments, referred to the manner in which they had employed ‘“‘oral or 
written representations” and had had recourse to a promiscuous circulation 
of literature and propaganda designed to stir up dissension in the Western 
Hemisphere by beguiling and misleading the people. In the pursuit of these 
policies, Secretary Hull stated, 


The personnel of diplomatic and consular missions has been increased 
out of all proportion to the needs for legitimate functions of such mis- 
sions. It is well known that members of diplomatic missions have well- 
recognized functions and that the members of such missions are clothed 
with special immunities. When they engage in activities foreign to 
those that are recognized, they abuse their immunities and the govern- 
ment that has received them may well be concerned. 

Likewise, the functions of consular officers are generally defined in 
international law and practice and the officers themselves enjoy certain 
special consideration by the local authorities. But when such officials 
engage in activities divorced from the customary consular functions, 
they abuse the hospitality of the state in which they serve. That situa- 
tions of the foregoing character have developed in many of the American 
Republics, has been generally known for some time past. 

This Meeting of Ministers of Foreign Affairs has taken cognizance of 
these matters in several resolutions, particularly the one relating to 
Activities Directed From Abroad Against Domestic Institutions and 
that relating tc Inter-American Development of Standards on Diplo- 
matic Officers. The first-mentioned resolution recites that the Ameri- 
can Republics have equal concern and equal responsibility for the preser- 
vation of peace and security of this hemisphere, and that each shall 
adopt all necessary measures to prevent and suppress activities directed, 
assisted or abetted by foreign governments or foreign groups or indi- 
viduals which tend to subvert the domestic institutions or to foment 
disorder in the internal political life of the Americas. It also provides 
for immediate consultation in the event that the peace of any of the 
American Republics is menaced by such activities, and for a full inter- 
change of information regarding subversive activities within their 
respective jurisdictions. 

In a word, there is in the resolution a definite recognition by the 
American Governments of an intrusion upon their hospitality and a dis- 
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regard of their desire to live in peace, freed from systems of government 
and of international policies which are foreign to the precepts of free 
and liberal institutions upon which the democracies of this hemisphere 
are based. The Habana meeting recognized the common interest of all 
of the American Republics in these matters and showed determination 
to maintain a solid front against any incursions. 

The resolution concerning improper activities of diplomatic and con- 
sular agencies sets forth the underlying principles relating to the func- 
tions of such missions and calls upon the respective governments to take 
action to prevent and suppress such activities. 


Economic Coéperation 


Passing to the third set of problems which the conference was called upon 
to consider, Secretary Hull said: 


All of our nations are faced today with the distressing consequences 
of war-created disruption of world trade. 

Surpluses of commodities, the exportation of which is essential to the 
economic life of the American Republics, have accumulated and con- 
tinue to accumulate because Europe at war is unable to absorb them. 
Their existence is a matter of serious concern throughout the continent. 
In addition, we must envisage the possibility that, after the termina- 
tion of hostilities, many important European markets for these com- 
modities may be directed and controlled by governments which regard 
international commerce as an instrument of domination rather than as a 
means of enabling all nations to share fully and on a basis of equality in 
a mutually beneficial exchange of their surplus products. The resolu- 
tion on economic codperation adopted by the Habana meeting is de- 
signed to create and set into operation machinery of action to deal with 
and meet both of these situations.‘ 


The Emergency Committee 


When the subjection of France and the other states of continental Europe 
forced the American Republics to face the imminent possibility of a modifi- 
cation of the status of the American possessions of those vanquished states, 
they took advantage of the existence of the Act of Habana, adopted July 30, 
1940, to organize an Emergency Committee for the Provisional Administra- 
tion of European Colonies and Possessions in the Americas. 


The ‘Act of Habana” provides for an Emergency Committee 
composed of a representative of each of the American Republics and 
will be constituted as soon as two-thirds of the American Republics 
shall have appointed their members. The Committee shall assume the 
administration of any region in the Western Hemisphere now controlled 
by a European Power whenever an attempt shall be made to transfer the 
sovereignty or control of such territory to another non-American na- 
tion. It is to function only until the Convention on the Provisional 
Administration of European Colonies and Possessions in the Americas 
shall come into effect. The purpose of the ‘Act of Habana” in estab- 


* Department of State Bulletin, Aug. 3, 1940, Vol, III, No. 58, p. 67. 
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lishing the Emergency Committee was to give immediate effect to the 
main provisions of the convention, also signed at Habana, regarding the 
setting up of a provisional administrative régime over any of the pos- 
sessions now under the jurisdiction of a non-American government 
whenever an attempt may be made to transfer control or sovereignty 
thereof to another non-American government. 


It also contains the important provision that, should the need for 
emergency action be so urgent that action by the committee cannot be 
awaited, any of the American Republics may act individually or jointly 
with others in the manner which its own defense or that of the conti- 
nent requires. The American Republic or Republics taking action 
under these circumstances must place the matter before the committee 
immediately in order that it may adopt appropriate measures.® 


The Coffee Agreement ® 


When we turn to the economic field, we find that inter-American coépera- 
tion in the fulfilment of the purpose of the Habana Conference has a special 
achievement to record: an agreement regulating the exportation and impor- 
tation of coffee has been signed by fifteen American States. That is, by 
those republics of this hemisphere most immediately concerned either as 
producer or consumer.’ 

For several years the coffee situation has been very unsatisfactory to the 
growing states. Brazil, which produces the greater part of the world’s crop, 
has been burning a portion in order not to flood the market and so as to keep 
the price at a reasonably profitable level. With this object in view, Brazil 
in the last ten years has burnt nearly eighty million bags—truly an enormous 
amount. The surplus crop of Brazil and the potential possibilities of in- 
creased production in other American States and elsewhere constitutes a 
serious threat for other States and for her own growers, especially if Brazil 
for one reason or another should cease to destroy approximately half of her 
crop and dump it on the world market. 

The inconvenience and even financial disaster inherent in this situation 
was recognized to be a matter of the greatest importance to Brazil and cer- 
tain other of the coffee producing countries of this hemisphere. In some 
instances the loss of revenue from export taxes on coffee would be likely to 
deprive the coffee producing government of the necessary funds to carry on 
its administration. Such a loss of revenue might, in turn, lead to internal 
disturbances which would, especially at this time, have an important bearing 
on its relations with the other States of this hemisphere. In the case of a 

5 Department of State Bulletin, Aug. 31, 1940, Vol. III, No. 62, p. 177. 

‘ The text of this important agreement has been made public by the Pan American Union. 
It will doubtless be printed in a succeeding number of this JouRNAL after it has been duly rat- 
ified. 

7 The signatory states are Brazil, Colombia, Costa Rica, Cuba, the Dominican Republic, 
Kcuador, El Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Peru, the United 
States of America, and Venezuela. 
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State receiving loans from this country there would necessarily be some 
impairment of the security upon which those loans were based. 

Consequently, the Inter-American Economic Committee created by the 
Panama Conference of Foreign Ministers, with additional authority con- 
ferred at Habana, undertook a thorough study of the international trade in 
coffee as it affected the economy of the Western Hemisphere. The purpose 
of the committee was to find a solution which would promote the orderly 
marketing of coffee and assure terms of trade equitable for both producers 
and consumers by adjusting the supply to the demand. The result of this 
investigation and the negotiations entered into by the delegates of the 
participating American Republics was the signing of an international agree- 
ment on November 28, 1940. This agreement made provision (Article IX) 
for the establishment of an Inter-American Coffee Board, with headquarters 
in Washington. After the technical experts had examined the data and the 
views of the producing states and of the United States as the principal con- 
suming country,® an agreement was reached as to the annual quotas which 
each of the participating coffee-producing countries might export to the 
United States.° The Coffee Board will be authorized to increase or decrease 
the quotas for the United States market in order to adjust supplies to the 
estimated requirements. Such modifications cannot be made oftener than 
once every six months nor permitted to exceed five per centum of the basic 
quotas agreed upon. The board will also have authority to make certain 
modifications in regard to the quotas for export to the markets outside of the 
United States. The United States agrees to limit its importation for con- 
sumption of coffee from other countries (so-called colonial coffee) !° to an 
annual quota of 355,000 bags of 60 kilograms. Annual quotas were also 
allotted to the coffee producing countries to govern their exports to the 
market outside of the United States." 

Other stipulations make provision to meet certain emergency situations 
which may arise and to allow for appropriate annual adjustments of the pro- 
portion of the actual exports of the respective coffee-producing countries, and 
the Coffee Board is furthermore authorized to make the adjustments neces- 
sary to meet in an equitable manner certain other specified contingencies.” 

* The United States consumes 15 million of the total world consumption of 25 million bags. 

* These quotas are given in Art. I of the agreement: Bags of 60 kilograms net, or equiva- 
lent quantities, Brazil, 9,300,000; Colombia, 3,150,000; Costa Rica, 200,000; Cuba, 80,000; 
Dominican Republic, 120,000; Ecuador, 150,000; El Salvador, 600,000; Guatemala, 535,000; 
Haiti, 275,000; Honduras, 20,000; Mexico, 475,000; Nicaragua, 195,000; Peru, 25,000: 
Venezuela, 420,000; total, 15,545,000. 10See Art. VII. 

1 Art. II gives these quotas as follows: Bags of 60 kilograms net, or equivalent quantities, 
Brazil, 7,813,000; Colombia, 1,079,000; Costa Rica, 242,000; Cuba, 62,000; Dominican Re- 
public, 138,000; Ecuador, 89,000; El Salvador, 527,000; Guatemala, 312,000; Haiti, 327,000; 
Honduras, 21,000; Mexico, 239,000; Nicaragua, 114,000; Peru, 43,000; Venezuela, 606,000; 
total, 11,612,000. 

12 Art. XV provides that participating governments shall have the following votes in 
reaching decisions as to what action shall be taken: Brazil, 9; Colombia, 3; Costa Rica, 1; 
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The quota system adopted by the Inter-American Coffee Agreement saves 
the American market from the menace which hung over it when the Euro- 
pean war shut off the sale of the ten million bags consumed by Europe. 
The dumping of this unsaleable surplus on the world market threatened to 
disrupt the orderly marketing of coffee in this country also. The Inter- 
American Coffee Agreement steadies the American market and at the same 
time assures the producing countries a normal export market in the United 
States, their principal consumer. 

The agreement is to be effective for three years, from October 1, 1940, to 
October 1, 1943, but not less than one year prior to the date of expiration, the 
board is required to ‘‘make recommendations to the participating Govern- 
ments as to the continuation or otherwise of the agreement. The recom- 
mendations, if in favor of continuation, may suggest amendments to the 
agreement.” 8 

This agreement as to quotas is not a cartel, since it does not assume any 
control of the production or sales in any of the participating States but is 
confined to certain agreements as to exportation by the producing countries 
and importation by the United States. 

In the absence of this agreement, a totalitarian State might well have it in 
its power to dictate terms to the coffee-producing States of this hemisphere 
and might disorganize prices in the world market to the severe injury of 
American economic, financial, and political interests. 

Although the coffee agreement does constitute a restriction placed upon 
international trade, it is amply justified by the extraordinary conditions 
which exist. The fact that the solution of this economic crisis in the in- 
ternational coffee market has been made the object of an inter-American 
agreement is another indication of how effective can be the codperation 
of the American Republics to protect their common interests. 

The Habana Conference of Foreign Ministers fulfilled in a most notable 
manner the high purpose for which it met. This great achievement was due 
to the spirit of codperation and fruitful collaboration which animated the 
distinguished minister delegates. Secretary Hull, in the statement which he 
made on leaving Washington to attend the conference, said: 


A major purpose of the Habana meeting is full and free consultation 
among the American Republics with respect to the conditions, problems, 
difficulties, and dangers confronting each of them. The complete 
exchange of information enables each Government thoroughly to under- 
stand the problems, needs, and viewpoints of the others. The ground 
will thus be prepared for the adoption of basic and concrete measures, 
having common support, for the common benefit of each and all of the 
Republics. 

The agenda of the forthcoming meeting calls for the consideration of 


Cuba, 1; Dominican Republic, 1; Ecuador, 1; El Salvador, 1; Guatemala, 1; Haiti, 1; Hon- 
duras, 1; Mexico, 1; Nicaragua, 1; Peru, 1; United States of America, 12; Venezuela, 1; 
total, 36. 3 Art. XXIV. 
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certain immediate problems of economic and political security. The 
American Republics approach their task in a spirit of complete friendli- 
ness toward all nations demonstrating their will to conduct international 
relations on the basis of peace and friendship. The American Republics 
will deal with their problems realistically in the light both of emergency 
needs and broad objectives." 


ELLerRY C. STOWELL 


INTERPRETATION OF THE TERM “HIGH CONTRACTING PARTIES” IN THE 
AIR TRAFFIC CONVENTION 

A recent decision of the House of Lords,! overruling the Court of Appeal, 
throws much-needed light upon the use of the term “High Contracting 
Parties” in treaties signed but not ratified. The decision also defines the 
term ‘international carriage” as used in the Convention for the Unification 
of certain Rules relating to International Transportation by Air, signed at 
Warsaw, October 12, 1929,? by over thirty states. The term “ international 
carriage’’ determines the geographic scope of the convention. The decision 
is of particular interest also in this country, because the United States ad- 
hered to the convention on July 31, 1934, although not originally a signatory. 

The term “High Contracting Parties” is of course a diplomatic formula 
for designating the parties to an international agreement. The question 
involved, reduced to its simplest terms, is whether the term refers only to the 
states which ultimately ratify a treaty, or whether the term embraces also 
the states which have signed it but which have not yet ratified it, or which 
never ratify it. 

The appellants were a firm of bankers of Brussels, Belgium, who brought 
this action for damages against the Imperial Airways, Limited, to recover 
for the loss of a consignment of English and American gold coin of the value 
of £10,600 entrusted to the respondent on March 5, 1935, for transportation 
by air from London to Brussels. The respondent took the consignment to 
the Croydon Airdrome on the same day and there stored it overnight for 
transportation to Brussels on the following day. During the night, the 
gold coin was stolen from the vault in which it had been deposited. Action 
for the loss was begun more than six months but less than two years after 
the cause of action arose, and the respondent contended that the action was 
brought too late. 

The carriage contract referred to the general conditions of carriage printed 
upon the back of the contract, which were those agreed upon by the members 
of the International Traffic Association, and which substantially embodied 


4 Department of State Bulletin, July 20, 1940, Vol. III, No. 56, p. 34. 

1 Philippson v. Imperial Airways, Ltd., [1939] A. C. 332; 108 L.J.K.B. 415; this JourNAL, 
Vol. 33 (1939), p. 588; Lord Atkin, Lord Thankerton and Lord Wright for reversal, Lord 
Russell of Killowen and Lord Macmillan dissenting. The judgments of the courts below 
are reported in (1937) 53 T.L.R. 850 and (1938) 54 T.L.R. 523, respectively. 

* For text of convention, see Supplement to this JourNnat, Vol. 28 (1934), p. 84. 


EDITORIAL COMMENT 133 


the terms of the Warsaw Convention of October 12, 1929. The convention 
expressly provides that the carriage contract must mention the fact that 
transportation is subject to the régime of liability established by the con- 
vention. Among these general conditions are the following, substantially 
corresponding to Article 1, paragraph 2, of the convention: 


The special categories of international carriage . . . include all car- 
riage by air in which according to the contract made by the parties the 
place of departure and the place of destination, whether or not there be 
a break in the carriage or a trans-shipment, are situated either within 
the territories of two High Contracting Parties to the Convention of 
Warsaw . . . upon which these conditions are based or within the 
territory of a single Contracting Party if there is an agreed stopping 
place within a territory subject to the sovereignty, suzerainty, mandate, 
or authority of another Power even though that Power is a non-contract- 
ing Power. 


England ratified the convention on February 13, 1933, but Belgium, although 
a signatory, did not ratify it until October 11, 1936. Accordingly the re- 
spondent contended that Belgium was not a high contracting party at the 
time of the contract and therefore the contract was not one of “international 
earriage.”” In Article 23 of the general conditions, corresponding to Article 
29 of the convention, an action for damages under a contract for international 
carriage is limited to two years from the material date, whereas in respect of 
all other claims the limitation fixed by the conditions is six months. 

Under the Carriage by Air Act, 1932, the King is given power by Order 
in Council to certify who are high contracting Powers to the convention. 
It was held that such action was not to be taken in construction of the con- 
vention because it did not give power to certify that certain states were not 
parties. It must be admitted that at least in this statute and with this 
application the term ‘High Contracting Parties” refers to those who have 
ratified a convention, otherwise the power to certify would have no meaning. 
On the other hand, the statute seems to be principally one of administration 
to aid in the proper enforcement of treaties, and not applicable here where 
rights are to be determined by a construction of the convention. 

The Court of Appeal had decided that the term ‘‘ High Contracting Par- 
ties” as used in this part of the convention meant only the parties bound by 
ratification or accession; and two of the four judges below were of the opinion 
also that the certificate contained in the Order in Council was conclusive as 
to which states were to be considered high contracting parties. The House 
of Lords reversed the Court of Appeal by the narrow majority of three to 
two, and held that all signatories were to be considered high contracting 
parties, at least in respect to those provisions of the convention which define 
the term ‘international carriage.” Accordingly, the six-months’ limitation 
was held not to apply. 

It can scarcely be denied that the term “‘ High Contracting Parties” refers 
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to signatories before ratification in certain parts of the convention. Thus it 
is provided that the convention shall be deemed operative when it “shall 
have been ratified by five of the High Contracting Parties.”” As Lord Atkin 
well points out, this cannot mean five of the five who have ratified, but five 
of any of the signatories. There are also certain declarations to be made 
by “any High Contracting Party at the time of signature” (Article 40), 
thus indicating a diplomatic usage not restricted to ratification. 

The dissenting opinion of Lord Russell of Killowen argues that unless the 
term ‘‘High Contracting Parties” be restricted to ratifying states, absurd 
results are likely to be reached. A contracting party which, in the language 
of diplomacy, is characterized as ‘‘high,”’ would include a party who does not 
contract. If that be true, then, says Lord Russell, ‘lawyers and diplomats 
speak in different tongues” (p. 356). Perhaps they do, but it does not seem 
to be a necessary conclusion from the present case. Certainly a contractual 
relationship has been created at the time of signature and before ratification. 
There are indeed two contractual relationships, although greatly varied in 
scope. As Oppenheim well points out,’ a treaty is concluded as soon as the 
mutual consent is manifest from acts of a state’s duly authorized representa- 
tives, although its binding force is, as a rule, suspended until ratification is 
given. Furthermore, the reasoning of the majority of the law lords seems 
to be much more in harmony with the general purposes of the Warsaw Con- 
vention than that of the minority. The term ‘High Contracting Parties” 
as used in the part of the convention under consideration, does not deter- 
mine which states are bound by the convention, but fixes the territory within 
which the terms of the convention shall apply. A distinction is drawn be- 
tween international and internal carriage by air. The natural purpose of the 
convention was not to limit international carriage, but to extend it to the 
territory of the signatories, whether or not they eventually decide to become 
bound to make the provisions of the convention part of their domestic law. 

The United States was not one of the original signatories of the Warsaw 
Convention. It deposited its adherence on July 31, 1934. The term 
“High Contracting Party” is expressly applied in the convention to states 
which later signify their adherence (Article 40). The interpretation given 
by the House of Lords would seem to be reasonable in respect to air traffic 
from or to the United States under the convention. Under the principles of 
interpretation accepted in the Draft Convention on the Law of Treaties 
elaborated by the Harvard Research in International Law (Article 19a): 
‘“‘A treaty is to be interpreted in the light of the general purpose which it is 
intended to serve.”’4 The general purpose of the treaty was not to restrict 
its application but to extend it, so as to make the conditions of air traffic 
uniform. A circumstance pointing in this direction is that the term ‘‘inter- 
national carriage”’ is expressly made to include carriage on the territory of a 


3 L. Oppenheim, International Law (5th ed., 1937), §510, p. 711. 
‘Supplement to this JouRNAL, Vol. 29 (1935), p. 661. 
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single high contracting party, if a stop is contemplated in a territory of an- 
other Power, even a non-contracting Power (Article 1, paragraph 2). 

The fact that the interpretation of the term ‘‘High Contracting Parties” 
has caused such a widespread difference of opinion among the judges of the 
high courts of England, should serve as a warning that in the drafting of 
treaties particular care must be exercised to indicate whether the term is 
intended to be restricted to the ultimate ratifying Powers or is intended to 
embrace also all the signatories. 

ArTHUR K. KuHN 


AMERICAN MEMBERS OF THE PERMANENT COURT OF ARBITRATION 
DURING FORTY YEARS 

Forty years have passed since the establishment of the Permanent Court 
of Arbitration. The Hague Convention for the Pacific Settlement of Inter- 
national Disputes of July 29, 1899, which first made provision for the Court, 
may be said to have entered into force on September 4, 1900, when ratifica- 
tions were deposited at The Hague by seventeen of the twenty-six signatory 
states.1_ Even before that date, however, states began to appoint members 
of the Permanent Court of Arbitration, each of the contracting states being 
entitled to appoint four members. The convention provided (Article 28) 
that the Administrative Council of the Court should notify the contracting 
states of the constitution of the Court; this formality was not accomplished 
until April 9, 1901, on which date fifty-four members of the Permanent Court 
of Arbitration had been appointed by sixteen states. The existence of the 
Court may therefore be said to date either from the later months of 1900 or 
from the earlier months of 1901. Its continued maintenance was provided 
for in the Hague Convention for the Pacific Settlement of International Dis- 
putes of October 18, 1907. Some forty-seven states, parties to one or both of 
the Hague Conventions, have participated in the support of the Court during 
some or all of the intervening years. 

Continuously during these forty years the Government of the United 
States has codperated in the maintenance of the Permanent Court of Arbi- 
tration. The United States promptly ratified both the Hague Convention 
of 1899 and that of 1907; it has regularly appointed members of the Court, its 
diplomatic representatives at The Hague have participated in the work of the 
Administrative Council of the Court, and it has made annual contributions 
for meeting the expenses of the Court. On five occasions the United States 
has been a party to arbitrations which may properly be said to have been 
before tribunals of the Court. 

In recent years the Permanent Court of Arbitration usually has about 150 

1 The convention contained no provision concerning the date of its entry into force; one 
of the signatories, Turkey, did not deposit its ratification until June 12, 1907. The con- 
vention was ratified by the President of the United States on April 7, 1900, and the ratifica- 


tion was deposited at The Hague on Sept. 4, 1900; but the convention was not proclaimed 
by the President of the United States until Nov. 1, 1901. 32 U.S. Stat., p. 1779. 
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members. In the course of forty years some 500 men have been members of 
it. The number includes twenty Americans, of whom fifteen were ap- 
pointed as members by the President of the United States, and five were 
appointed as members by the King of Siam. Each appointment is for a six- 
year term, but the mandate may be renewed. In most cases where this was 
possible, the President has renewed the appointment on the expiration of the 
six-year term, and most of the appointees have continued to be members until 
their death. Four of the fifteen appointees have continued their membership 
for about a quarter of acentury. Only one of the President’s appointees has 
resigned. ‘Two Americans have declined to accept appointment as members 
of the Court—Grover Cleveland in 1900,? and Benjamin N. Cardozo in 
1927.3 The appointments made by the President of the United States are 
not submitted for confirmation by the Senate. 


The following Americans were appointed as members of the Permanent 
Court of Arbitration by the President of the United States: 4 

1. Benjamin Harrison, President of the United States from 1889 to 1893, 
was appointed on August 24, 1900; > he continued as a member less than 
seven months, until his death on March 13, 1901. 

2. Melville W. Fuller, Chief Justice of the Supreme Court of the United 


* Holls, The Peace Conference at The Hague (1900), p. 305. 

3 Judge Cardozo, then Chief Judge of the New York Court of Appeals, wrote to Charles 
Evans Hughes on Sept. 8, 1927, as follows: 

“After many inward struggles I have come to the conclusion that a Judge of the Court of 
Appeals best serves the people of the State by refusing to assume an obligation that in inde- 
terminate, if improbable, contingencies might take precedence of the obligations attached to 
his judicial office. 

“The Constitution of the State excludes a Judge of the Court of Appeals or a Justice of the 
Supreme Court from holding any other office or public trust. In my opinion, membership in 
the Court of Arbitration is not an office or a public trust within that prohibition. Analysis of 
the Hague Tribunal is necessary, however, before this conclusion becomes obvious. To the 
minds of many, I might seem, in accepting membership, to be violating the command of the 
Constitution, or to be making nice distinctions to win an honor for myself. Even if I were 
to make it clear that membership does not violate the letter of the mandate there might be 
many who would feel that there had been an offense against the spirit. I think I shall best 
maintain the dignity and fair fame of the great office that I hold if I avoid the occasion and 
the possibility of debate or misconstruction. None more fully than you will feel an under- 
standing sympathy for this attitude of mind. 

“T am grateful to the President for his generous confidence. Though I put the honor aside, 
it is with many a pang of regret and in obedience to a sense of duty. Every impulse of per- 
sonal desire would move me to another choice.’”” New York Times, Sept. 13, 1927, p. 16. 
See also, Hellman, Benjamin N. Cardozo, American Judge (1940), pp. 155-157, in which 
some inaccurate statements are attributed to Cardozo. Fortunately, his over-meticulous 
attitude was not taken by Chief Justice Fuller and Judge Gray in 1900. 

‘ Most of the dates of appointments are taken from the published reports of the Adminis- 
trative Council of the Court. Some confusion seems to prevail as to the dates when the 
six-year terms begin to run. 

5 The appointments made in 1900 seem to have been notified to the International Bu- 
reau on or soon after November 24, 1900. U.S. Foreign Relations, 1900, p. 792. 
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States from 1888 to 1910, was appointed on August 24, 1900,5 and re- 
appointed on November 27, 1906; he continued as a member until his death 
on July 4, 1910. 

Chief Justice Fuller was selected by the British Government to serve as a 
member of a tribunal of the Permanent Court of Arbitration in the Muscat 
Dhows Arbitration between France and Great Britain; this tribunal gave its 
award on August 8, 1905. 

3. John W. Griggs, Attorney General of the United States from 1898 to 
1901, was appointed on August 24, 1900,5 and re-appointed on November 
27, 1906; he continued as a member until the expiration of a second six-year 
term in 1912. 

4. George Gray, Judge of the Circuit Court of the United States from 1899 
to 1914, was appointed on October 11, 1900,5 and re-appointed on Novem- 
ber 27, 1906, and November 27, 1912. His third term expired in 1918, 
but he continued to be listed as a member by the Administrative Council of 
the Court in 1919, and he was re-appointed on January 12, 1920; he con- 
tinued as a member until his death on August 7, 1925. His membership thus 
covered almost a quarter of a century. 

Judge Gray was selected by the American and British Governments to 
serve as a member of a tribunal of the Permanent Court of Arbitration in 
the North Atlantic Coast Fisheries Arbitration between the United States of 
America and Great Britain; this tribunal gave its award on September 7, 1910. 

5. Oscar S. Straus, Secretary of Commerce and Labor of the United States 
from 1906 to 1909, was appointed on January 9, 1902, and re-appointed on 
January 29, 1908, January 10, 1914, January 12, 1920, and January 12, 1926; 
he continued as a member until his death on May 3, 1926. His membership 
thus covered a period of almost twenty-five years. 

6. Elihu Root, Secretary of State of the United States from 1905 to 1909, 
was appointed on December 15, 1910; his six-year term expired in 1916, but 
he continued to be listed as a member by the Administrative Council of the 
Court in 1917, 1918, and 1919. He was re-appointed on January 12, 1920, 
January 12, 1926, and January 12, 1932; and he continued as a member until 
his death on February 7, 1937. His membership thus covered a period of 
more than twenty-six years. 

Mr. Root served as a member and president of a tribunal of the Permanent 
Court of Arbitration in the case relating to Religious Properties in Portugal, 
being named in the compromis to which France, Great Britain, Portugal and 
Spain were parties; this tribunal handed down twenty-one awards on Septem- 
ber 2 and 4, 1920. In 1910 he was one of the counsel of the United States 
before a tribunal of the Permanent Court of Arbitration in the North Atlantic 
Coast Fisheries Arbitration.® 

5 See footnote 5 on preceding page. 


®In the Venezuelan Claims Arbitration in 1904, a strong objection was made to the ap- 
pearance by a member of the Permanent Court of Arbitration as counsel before a tribunal of 
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7. John Bassett Moore, Judge of the Permanent Court of International 
Justice from 1921 to 1928, was appointed on November 27, 1912; his six-year 
term expired in 1918, but he continued to be listed as a member by the Ad- 
ministrative Council of the Court in 1919. He was re-appointed on January 
12, 1920, January 12, 1926, and January 12, 1932; and he continued as a 
member until the expiration of his fourth term in 1938. His membership 
thus covered a period of more than twenty-five years. 

8. Charles Evans Hughes, Judge of the Permanent Court of International 
Justice from 1928 to 1930, was appointed on October 1, 1926. He resigned 
on February 14, 1930, upon his appointment as Chief Justice of the Supreme 
Court of the United States. It is not to be thought that the two offices are 
incompatible, however, for Melville W. Fuller accepted appointment to the 
Permanent Court of Arbitration and continued his membership for almost 
ten years while he was Chief Justice of the Supreme Court of the United 
States. 

9. Newton D. Baker, Secretary of War of the United States from 1916 to 
1921, was appointed on June 4, 1928, and re-appointed on June 4, 1934; he 
continued as a member until his death on December 25, 1937. 

10. Roland W. Boyden, a member of the Boston Bar, was appointed on 
April 16, 1930; he continued as a member until his death on October 25, 1931. 

11. Robert E. Olds, Under Secretary of State of the United States from 
1927 to 1928, was appointed on December 18, 1931; he continued as a mem- 
ber less than one year, until his death on November 14, 1932. 

12. Manley O. Hudson, Judge of the Permanent Court of International 
Justice since 1936, was appointed on May 5, 1933, and re-appointed on 
May 6, 1939. 

13. Green H. Hackworth, Legal Adviser to the Department of State of the 
United States since 1925, was appointed on March 9, 1937. 

14. Henry L. Stimson, Secretary of State of the United States from 1929 
to 1933, was appointed on February 7, 1938. 

15. Michael Francis Doyle, a member of the Philadelphia Bar, was ap- 
pointed on February 7, 1938. 


The following Americans were appointed as members of the Permanent 
Court of Arbitration by the King of Siam: 

1. Frederick W. Holls, Secretary of the United States delegation at the 
Peace Conference at The Hague in 1899, was appointed by the King of Siam 
in 1901 or 1902; he continued as a member until his death on July 23, 1903. 

2. Edward H. Strobel, general adviser to the Government of Siam from 
1903 to 1908, was appointed by the King of Siam on July 29, 1903, and con- 
tinued as a member until his death on January 15, 1908. 

3. Jens I. Westengard, general adviser to the Government of Siam from 
1908 to 1915, was appointed by the King of Siam on March 6, 1911, and re- 


the Court; the Convention of 1907 provides (Art. 62) that a member of the Court may not 
act as counsel before an arbitral tribunal created within the framework of the Court, except 
on behalf of the state which appointed him. 
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appointed on March 6, 1917; he continued as a member until his death on 
September 17, 1918. 

4, Eldon R. James, adviser in foreign affairs to the Government of Siam 
from 1918 to 1924, was appointed by the King of Siam on December 31, 1918, 
and re-appointed on December 31, 1924, and January 1, 1931. He resigned 
on July 2, 1935. 

5. Francis B. Sayre, adviser in foreign affairs to the Government of Siam 
from 1923 to 1925, was appointed by the King of Siam on January 1, 1925, 
and re-appointed on January 1, 1931; he continued his membership until 
his resignation in 1935. 


The duties connected with membership in the Permanent Court of Arbi- 
tration are not onerous, at any rate for most of the members. There has 
never been a meeting of the members of the Court as such. Of the twenty 
American members, only three—Fuller, Gray, and Root—have served as 
members of tribunals created out of the panel of members of the Permanent 
Court of Arbitration and charged with the arbitration of particular cases. 

One function is served by the members of the Permanent Court of Arbitra- 
tion which is not provided for by the Hague Conventions of 1899 and 1907. 
Since 1921, the American members appointed by the President have regu- 
larly been invited, as a national group, to nominate candidates in the elec- 
tions of judges of the Permanent Court of International Justice. These in- 
vitations have been issued by the Secretary-General of the League of Nations 
in pursuance of the provisions in Article 5 of the Statute of the Permanent 
Court of International Justice, annexed to the Protocol of Signature of 
December 16, 1920. The first invitation in 1921 was declined by the Ameri- 
can group in a reply to the Secretary-General on September 15, 1921, reading 
as follows:? 

Considering that our appointment by the President as members of the 
Permanent Court of Arbitration was, under the Hague Convention of 
1907,8 to perform the functions contemplated in that Convention and 
that your invitation to nominate candidates for judges of the new Per- 
manent Court of International Justice is under another treaty, to which 
the United States is not a party, and in respect of which no authority has 


been conferred upon us, we reluctantly reached the conclusion that we 
were not entitled to make official nominations for the new Court. 


The specious reasoning of this reply, due to political exigencies of the 
moment, was abandoned by the American group, composed of the same four 
men, when a second invitation was received by them in 1923, and nomina- 
tions have been made by the American group in each of the subsequent elec- 
tions—in 1923, 1928, 1929, 1930, 1935, 1936, 1937, 1938, and 1939.° 
O. Hupson 

7 League of Nations Doc., A.92.1921.V. 

§ This was not strictly accurate. Both the 1899 and the 1907 Conventions are in force for 
the United States vis-a-vis different groups of other states; the appointments by the President 


are made under both conventions, therefore. 
*The 1939 election was postponed and has not yet been held. 
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ANNUAL MEETING OF THE SOCIETY AND THE TEACHERS’ CONFERENCE 


The 35th annual meeting of the American Society of International Law 
will be held in Washington, April 24—26, 1941, at the Carlton Hotel. Secre- 
tary of State Cordell Hull is expected to open the meeting with a presidential 
address on the evening of April 24. The Committee on Program is now ar- 
ranging the topics to be discussed and the principal speakers. Any sugges- 
tions which the members may have to make as to topics and speakers should 
be sent to the Chairman of the Committee on Annual Meeting, Professor 
Philip Marshall Brown, 3061 Whitehaven Street, Washington, D. C. The 
meeting will close with a banquet at the Carlton Hotel on Saturday evening, 
April 26. 

In connection with the annual meeting in April there will also be held the 
Seventh Conference of Teachers of International Law and Related Subjects. 
The conference will open on Wednesday morning, April 23, and sessions will 
be held in the afternoon and evening of the 23rd and the morning and after- 
noon of Thursday, April 24. The conference will close with a luncheon on 
Friday, April 25. Arrangements for the conference are being made by 
Professor Harold 8. Quigley, University of Minnesota, Minneapolis, Min- 
nesota, Chairman of the Executive Committee. Any suggestions regarding 
the conference should be sent direct to Professor Quigley. 

GrorGE A. Fincu, Secretary 


THE VIOLATION BY SPAIN OF THE STATUTE OF TANGIER AND ITS CONSEQUENCES 
AS THEY AFFECT THE UNITED STATES! 

I. The clauses violated. Under the terms of the Convention of December 
18, 1923 (Article 3), as revised on July 25, 1928,? Relating to the Organization 
of the Statute of the Tangier Zone, Spain agreed to the following clauses 
regarding neutralization in so far as military action is concerned: 

1. The International Zone of Tangier was supposed to be demilitarized, 
its security being assured solely by a corps of gendarmerie of 250 native 
Moroccans commanded by a Spanish officer of the rank of major who shall be 
assisted by Spanish and French (and one Belgian) officers. In the event 
that this corps should be unable to maintain order and the security of the 
Zone, the Administrator of the Zone was to ask for the aid and assistance of 
His Majesty the Sultan of Morocco, who alone was to retain the territorial 
sovereignty over the Zone. The Sultan in turn was to confide the duty of 
defending the Zone to his Minister of War and his Minister of Foreign 
Affairs. The Resident-General of France in Morocco being, of right, the 


1 Translated from the French by Francis Crane Macken. 
*These documents are printed in this Journau. Supp., Vol. 23 (1929), pp. 235-284. 
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Minister of War and the Minister of Foreign Affairs of the Sultan of Morocco, 
the request for aid and assistance for the Zone provided for by the treaties 
was to be in fact addressed only to France, and not to Spain. 

2. No military aircraft of any nation whatsoever could land at the Tangier 
airport, or fly over the International Zone. 

3. No munitions dump or war material depot would be tolerated. 

4. No armed force could be permanently established in the International 
Zone. However, troops in transit, provided that they did not remain longer 
than 48 hours, might, as an exception and in case of real necessity, be author- 
ized to pass through the Zone by the Administrator, such authorization to 
be granted, however, only to French or Spanish units en route to the zones 
of the French or Spanish Protectorates of Morocco, and (under the official 
interpretation of the authorities of Tangier) only if they were en route to 
defend those zones against an incursion of unsubdued natives. (But since 
the submission of the region of Tafilalet to France in 1934, this clause can no 
longer be invoked, since the whole of Morocco was thenceforth completely 
pacified.) 

5. Authorization of the Administrator of Tangier is not necessary for the 
visits of warships, but the convention provides that “‘ previous notification 
of such visits shall nevertheless be given to the Administrator if circum- 
stances permit.’’ This clause, however, had fallen into desuetude. 

6. Two military attachés, one French and one Spanish (plus an Italian 
military attaché, since the additional protocol of 1928), were to oversee 
permanently the application of the above clauses concerning the non- 
militarization and the neutrality of the International Zone. 

II. The dissimulated violation. For seventeen years these clauses had 
been in force, when at 7:15 in the morning of June 14, 1940, four thousand 
men, proceeding from the garrisons of Larache and Tetuan (Spanish Mo- 
rocco), commanded by Spanish officers, and transported in motor-trucks, 
invaded the Zone, constructed roads and strategic points the length of the 
coasts, fortified the cliffs of the Caves of Hercules, of Cape Spartel, of Cape 
Malabata, laid down military telegraph lines, established machine-gun 
depots, munitions dumps, etc. . . . Spain, taking advantage of the French 
retreat upon Bordeaux, had thus, without forewarning or ultimatum, vio- 
lated military clauses 1, 3 and 4 above cited. Besides this, the Spanish 
mine-sower El Vulcano had dropped anchor in the Tangier roadstead. By 
nine o’clock in the morning of June 14, Spanish land-army and equipment 
were parading as conquerors before forty thousand peaceful and completely 
stunned Europeans, Americans and natives. 

When faced with the fait accompli, and being unable to risk a war with 
Spain at a time when thousands of French, Belgian and Dutch refugees were 
pouring across the Pyrenees frontier, France yielded. By a communiqué 
broadcast by radio at eleven o’clock in the morning of June 14, General 
Nogues, Resident-General of France in Morocco, announced that the occu- 
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pation of Tangier by the Spanish had occurred with the agreement of the 
French Government. Nothing could be more untrue. The French Minis- 
ter at Tangier, the Administrator of the Zone (a Frenchman), the Chief of 
Police (also a Frenchman), and even the Assistant Administrator (a Span- 
iard) had had no previous warning of this invasion. The Spanish Govern- 
ment, the Spanish High Commissioner at Tetuan, and Colonel Yuste (Chief 
of the Army of Occupation) had alone, in the greatest secrecy, prepared to 
violate the International Zone. The Spanish newspapers that day hailed 
the “‘Seizure of Tangier” as a military victory conferring the highest honor 
upon the Spanish Army. 

During the four months which followed, the Committee of Control, the 
Legislative Assembly, the International Administration and the Mixed 
Court continued to function normally. ‘‘Spain,’”’ Colonel Yuste proclaimed, 
“entered Tangier solely to restore order in the Zone, which remains and will 
remain International” (sic). It is nevertheless appropriate to note how 
much the outward appearance of Tangier lost its pacific and international 
character, during this intermediate period between the dissimulated and the 
subsequent clear-cut violation. First, a menacing general order, drawn up 
by Colonel Yuste himself in highly flavored French, was immediately posted 
on all walls, threatening action by the Spanish Council of War against any 
who would attempt a blow at the prestige of the Army of Occupation. Then, 
armed patrols constantly paraded the streets of the city, stopping passers-by 
and automobilists on the pretense of examining their identification cards, but 
really to impress them with the fact that they had taken possession of the 
city. Finally, the incessant going and coming, day and night, of the supply 
trucks of the Army of Occupation, contributed to the changing of “‘the Pearl 
of the Straits” into an uncomfortable and feverish garrison town, and robbed 
it of its legendary douceur de vivre. 

III. The clear-cut violation. Finally, on November 4, 1940, the clear-cut 
violation took place. On that day an order from the High Command of 
the Spanish Army of Occupation—Colonel Yuste—ended the activities of 
the several statutory organs of government, and made the Tangier Zone 
purely and simply a part of the Zone of the Spanish Protectorate of Morocco. 
On November 13, 1940, Sir Samuel Hoare, British Ambassador to Madrid, 
informed the Spanish Government that the English Government would take 
such steps as it might deem necessary should the Tangier Zone be fortified 
(7.e., should artillery positions be dug and cannon installed there). On 
November 15, 1940, the State Department at Washington announced that 
it also had made representations to the Spanish Government in regard to the 
military action undertaken against Tangier.® 

IV. Consequences. 'To study what are the political and economic changes 
which the Spanish violation has brought about in the Tangier Zone, we must 
review the diplomatic, political and economic differences which existed 

3 Department of State Bulletin, Nov. 16, 1940, Vol. III, No. 73, p. 430. 
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formerly between the two zones, and which have just disappeared, to Spain’s 
profit. In this study we shall only look to the consequences affecting persons 
under the protection of the United States, whether nationals or citizens, who 
reside in the Tangier Zone or have any economic interest there. In order to 
put the question clearly, it is advisable to explain briefly the differences 
which existed between the two zones in relation to the functioning and 
separation of the three powers, judicial, administrative and legislative. 

The judicial power relating to civil suits among Moroccans devolved upon 
two high Moroccan dignitaries: the Khalifat of the Sultan in the Zone of the 
Spanish Protectorate, and the Mendoub in the Tangier Zone. The judicial 
power relating to civil and criminal suits arising among Americans as 
plaintiffs against European or Moroccan defendants, devolved upon Spanish 
courts in the Zone of the Spanish Protectorate, and upon the International 
Mixed Court in the Tangier Zone. In the Spanish Protectorate, the ad- 
ministrative and legislative powers were wholly under the control of the 
Spanish High Commissioner at Tetuan. In the Tangier Zone, the adminis- 
trative powers were delegated by the Sultan to the Administrator of the 
Zone, whose duty it was to superintend the application of the laws; the legis- 
lative powers were delegated to a Legislative Assembly. The latter was 
composed of the representatives of the different nations; it passed the laws, 
and named the Administrator of the Zone. Finally, a permanent assembly 
of the Consuls of the several Powers could, acting as the Committee of Con- 
trol, veto the laws passed by the Legislative Assembly, if they were contrary 
either to diplomatic treaties or to the principle of the economic equality of 
the nations. This principle, as a matter of fact, together with that of perma- 
nent neutrality, constituted the fundamental basis of the International 
Statute governing the Tangier Zone in its relations with the rest of the world. 
It must finally be noted, that under the treaty of 1912, territorial sovereignty 
continued to belong, in both zones, to His Majesty the Sultan of Morocco. 

From this rapid sketch an opinion may be formed as to how much greater 
were the chances of arbitrary action in the Spanish Protectorate than in the 
Tangier Zone. In effect, the three powers in the Spanish Zone were (and 
still are) centralized in the hands of the High Commissioner and the Spanish 
judges, while at Tangier they were (but are no longer) decentralized, being 
shared among three international organisms (the Committee of Control, the 
Legislative Assembly, the Mixed Court) and a statutory officer named by 
the Legislative Assembly (the Administrator of the Zone). But since 
November 4, 1940, Spain has suspended the functioning of the Committee 
of Control, of the Legislative Assembly, of the military attachés, ete. 

Under these circumstances, the consequences of the violation of Tangier 
affect the American residents of the International Zone in the economic, 
financial and legal spheres, and likewise restrict their personal freedom. 
From the economic and financial point of view, since the peseta alone is legal 
tender henceforth, Americans must pay their bills in pesetas at a rate arbi- 
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trarily fixed by Spain—which is double the rate formerly in effect under the 
free operation of the Tangierexchange. They are, moreover, deprived of free 
trade in foreign exchange, which they could formerly pursue on the Tangier 
market, the only place in the world which was not regulated. They are, on 
the other hand, henceforth subject to the very heavy taxes which burden the 
population of Spanish Morocco. It will be remembered that International 
Tangier, before the crisis, was the least taxed city in the world. Then, too, 
American corporations established at Tangier fall under Spanish control, and 
Americans no longer have the same facilities for establishing new corpora- 
tions, the Tangier incorporation fees no longer being, as they were formerly, 
the lowest in the world. Finally, the provisioning of the Zone, which has 
been assured since the beginning of the war by shipments of foodstuffs and 
general merchandise from French Morocco, is bound to be stopped, for 
France rightly thinks that the duty of feeding Tangier devolves henceforth 
upon Spain. But the Spanish peninsula has not sufficient supplies to do 
this, in view of the scarcity of provisions under which it is itself suffering. 

From the legal point of view, nationals or citizens of the United States can 
henceforth be expelled from the Tangier Zone upon the simple demand of 
the Spanish High Commissioner at Tetuan, while formerly only the Amer- 
ican Consulate at Tangier had the right to take such action. The changes 
which have occurred in the personal freedom of individuals under American 
protection, whether nationals or citizens, must also be mentioned: (a) they 
are henceforth dependent upon the Spanish Administration for their visas 
to enter or leave Tangier; (b) their mails are subject to military censorship; 
(c) they are henceforth subject to a specifically Spanish city police, which 
applies arbitrary Spanish regulations, and no longer to an international city 
police which assured orderly traffic in the streets by the application of the 
liberal regulations laid down by the former International Administration. 
But the most serious consequence suffered by American nationals or citizens 
by reason of the new state of affairs, is that they can no longer prosecute 
third parties who have done them some wrong before the International 
Mixed Court, composed of French, English, Belgian, Spanish and Italian 
judges, but only before a court composed solely of Spanish judges. 

When one knows the power of the Italian Fascists and of the German Fifth 
Column now living at Tangier, their influence over the Spanish Government 
and their antipathies for nations (such as the United States) which sym- 
pathize with Great Britain, one can judge how little security and well-being 
American citizens residing at Tangier—the new Germano-Italo-Spanish 
condominium—now enjoy. 

V. Conclusion. It is correct to say that the Government of the United 
States has never recognized the occupation by Spain of its Protectorate 
Zone over Morocco, nor has it ever adhered to the 1923 Tangier Statute, 
preferring in both cases to preserve the benefit of the old régime des capitu- 
lations in Morocco (comprising, notably, the maintenance of American con- 
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sular jurisdiction in cases involving American defendants). But this state 
of affairs does not take away its right to rise up with the last ounce of might 
against Spanish violence at Tangier. As a matter of fact, although the 
Government of the United States was not a signatory of the 1923 Statute 
organizing the Tangier Zone, it is nevertheless true that since 1923 numer- 
ous nationals or citizens of the United States have founded an American 
colony and established themselves at Tangier because they had confidence 
in Spain’s word and in the maintenance of an extremely liberal international 
statute which granted them, as well as the citizens of other nations, extensive 
and definite rights in the legal, economic and financial fields. After these 
rights had been acquired by usage over many years, Spain made an unjusti- 
fiable attack upon the citizens of the American colony in taking those rights 
away from them ez abrupto. 

Neither is it to the well-known interest of the United States in trade with 
all the Mediterranean peoples and the Near East that one of the keys of the 
Western Mediterranean should fall into the hands of this or that dictator. 
Important American investments have been made in North Africa—in Mo- 
rocco, Tangier, etc.—by firms selling gasoline, automobiles, motion-picture 
apparatus, refrigerators, radios, soap, etc. If Tangier is definitely to lose 
its international character, all these commercial outlets will immediately 
fall into Nazi hands. 

Tangier, like Gibraltar, Suez, Singapore and Panama, has always been and 
will continue to be, due to its geographical situation, one of the major fac- 
tors on the world diplomatic chess-board. Admiral Nelson, writing on the 
arrangement of the interests of all the Powers, was quite rightly support- 
ing the diplomatic and military neutrality of the International Zone when 
he said, ‘‘Tangier must remain in the hands of a weak Power.” 

The purposes of the territorial hegemony which the Spanish Government 
is pursuing in North Africa could in no case justify the oppression of Ameri- 
can interests and the open violation of international law. 

GABRIEL DELORE 
Advocate before the Mixed Court of Tangier; Director of the Bureau of Industrial, 
Commercial and Agricultural Property of the International Administration of the 
Tangier Zone. 
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(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin (replacing 
Treaty Information Bulletin and Press Releases); Europe, L’Europe Nouvelle; Ex. Agr. Ser., 
U.S. Executive Agreement Series; G. B. 7. S., Great Dritain Treaty Series; J. L. O. B., In- 
ternational Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L. N. O. J., League of Nations Official Journal; ZL. N. 7. S., League of Nations Treaty Series; 
P. A. U., Pan American Union Bulletin; R. A. 7., Revue aéronautique internationale; 
U.S. T. S., U. S. Treaty Series. 


March, 1940 

15 INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PrivaTE Law. Statute drawn 
up at Rome. Each adherence is for six years, with automatic renewal unless notice 
of denunciation is given in writing one year before the expiration of the six-year 
period. Adhesions: Belgium, Bolivia, Brazil, Colombia, Denmark, Finland, 
Germany, Greece, Hungary, Iceland, Mexico, The Netherlands, Nicaragua, Para- 
guay, Rumania, Spain, Sweden, Switzerland, Uruguay, Venezuela and Yugoslavia. 
D.S. B., Oct. 5, 1940, p. 286. 


21 Great Britain—ItTaty. Signed agreement at Rome for regulation of trade in 
medicinal products. Text: Gt. Brit. For. Office, Italy No. 2 (1940), Cmd. 6199. 
August, 1940 


2 BessaRaBiA. Soviet Russian Parliament passed a bill providing for formation of a 
Moldavian Federal Soviet Republic, consisting of the former Moldavian autono- 
mous Soviet Republic and the greater part of Soviet-occupied Bessarabia. London 
Times, Aug. 3, 1940, p. 3. 


16 CoMMERCIAL AND CULTURAL RELATIONS BETWEEN THE AMERICAN REPUBLICS. Of- 
fice for codrdination of commercial and cultural relations established by the Council 
of National Defense, with Nelson A. Rockefeller appointed Coérdinator. D.S.B., 
Aug. 24, 1940, p. 151. 


17 GERMANY—GREAT Britain. Germany decreed total blockade. Text: N. Y. 
Times, Aug. 18, 1940, p. 25. 


17/September 24 ExcHANGE OF PROFESSORS AND STUDENTS. Department of State an- 
nounced selections for exchanges with Chile, Costa Rica, Dominican Republic, 
Panama and Venezuela. D.S.B., Aug. 24, 1940, p. 149. Further announcements 
for exchan7es and travel grants: D. S. B., Sept. 28 and Oct. 5, 1940, pp. 254, 
282-283. 


19-October 3 HunGary—Rvumania. Conference reconvened at Turnu Severin, Rumania, 
on Aug. 19, to consider proposals for the return of Transylvania to Hungary. Lon- 
don Times, Aug. 20, 1940, p. 3. Joint communiqué issued Aug. 24. N. Y. Times, 
Aug. 25, 1940, p. 21; London Times, Aug. 26, 1940, p. 3. In an arbitration award 
handed down at Vienna, Aug. 30, Germany and Italy gave Hungary about one- 
half of Transylvania. London Times, Aug. 31, 1940, p. 4; N. Y. Times, Aug. 31, 
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1940, p. 1. Text of announcement: p. 3. Hungarian troops began occupation 
Sept. 5. N. Y. Times, Sept. 6, 1940, p. 5. Hungarian Chamber of Deputies 
passed bill for reincorporation of Transylvania on Oct. 3. N. Y. Times, Oct. 4, 
1940, p. 3. 


20 Great Britain—ItTaty. Blockade of the whole of British Empire and Egypt de- 
clared by Italy. Washington Post, Aug. 21, 1940, p. 1; B. I. N., Sept. 7, 1940, 
p. 1187. 


21 Trotsky, Leon. Died in Mexico of assassin’s wounds. N. Y. Times, Aug. 22, 
1940, p. 1. 


22-October 4 CANADIAN—AMERICAN JOINT DEFENSE Boarp. President Roosevelt and 
Prime Minister MacKenzie King named six and five members, respectively. D. S. B., 
Aug. 24, 1940, p. 154; N. Y. Times, Aug. 23, 1940, p. 1. First meeting at Ottawa 
on Aug. 26. N. Y. Times, Aug. 27, 1940, p. 18. Second meeting at Washington 
on Sept. 9. N. Y. Times, Sept. 10, 1940, p. 7. Third meeting at Boston, Oct. 2. 
N. Y. Times, Oct. 3, 1940, p. 12. Completed its first report at Halifax, Oct. 4. 
N. Y. Times, Oct. 5, 1940, pp. 1, 7. 


22 Great Britarn—Inpia. India formally rejected British offer of ultimate dominion 
status afterthe war. N.Y. Times, Aug. 23, 1940, p. 6. 


25 Batic States. Estonia, Latvia and Lithuania ended their separate independence 
and became provisional Supreme Soviets, following the decisions of the Supreme 
Soviet of the U.S.S.R., Aug.7. N.Y. Times, Aug. 27, 1940, p. 4. 


25 GermMany—Spain. Signature of an agreement supplementary to the air traffic 
treaty. N.Y. Times, Aug. 26, 1940, p. 5. 


26 Lirauanta. Supreme Soviet voted to transfer the capital to Vilna from Kaunas. 
N.Y. Times, Aug. 27, 1940, p. 4. 


26 Mancuukvo—OvTerR Mongouia. Mixed Boundary commission reached an agree- 
ment covering the Nomonhan sector. London Times, Aug. 27, 1940, p. 3; B. J. N., 
Sept. 7, 1940, p. 1189; N. Y. Times, Aug. 27, 1940, p. 5. 


28 REFUGEE CHILDREN. President Roosevelt signed bill permitting United States 
ships to enter European combat zone and remove refugee children, providing as- 
surances of safe-conduct by belligerents are obtained. N. Y. Times, Aug. 29, 
1940, p. 2. 


29 Cotony Boarp. Sumner Welles appointed to the Emergency Committee for the 
Provisional Administration of European Colonies to be set up under authority of 
the act of Havana of July 30, 1940. N. Y. Times, Aug. 30, 1940, p. 9; D. S. B., 
Aug. 31, 1940, p. 177. 


29/September 2 British Fieet. Exchange of aides-memoire between Great Britain and 
United States regarding fate of the fleet in case territorial waters of Great Britain 
become untenable. Texts: N. Y. Times, Sept. 4, 1940, p. 15; D. S. B., Sept. 7, 
1940, p. 195; this JouRNAL, Supp., p. 37. 


29/September 18 Mexican Orn. Third expert reported his decision in the evaluation of 
expropriated foreign oil companies ($35,400,000). N. Y. Times, Aug. 30, 1940, 
p. 14. Seven companies of the Huasteca group, owned by the Standard Oil Co. of 
New Jersey, filed pleas at Mexico City on Sept. 18 for an injunction against valua- 
tion placed on their properties. N. Y. Times, Sept. 19, 1940, p. 12. 


30 Axis Powrrs—Rvumania. Notes exchanged by Germany and Italy guaranteeing 
integrity of Rumania’s territory. B. J. N., Sept. 7, 1940, p. 1181. 
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31 Leaavue or Nations. Secretary-General Avenol relinquished his office, which will 
be taken over by Sean Lester of Ireland. N. Y. Times, Sept. 1, 1940, p. 19. 


September, 1940 

2/3 Great Britain—UNITED States. Effected agreement by exchange of notes Sept. 2, 
by which the United States acquired the right to lease naval and air bases in certain 
British possessions in Western Hemisphere in exchange for fifty over-age destroyers. 
Text of notes: Ex. Agr. Ser., No. 181; this JourNax, Supp., Vol. 34 (1940), p. 184. 
President Roosevelt’s message to Congress of Sept. 3, and Attorney General’s 
opinion of Aug. 27: D. S. B., Sept. 7, 1940, pp. 199-207; N. Y. Times, Sept. 4, 1940, 
pp. 10, 16; this JourNAL, Vol. 34 (1940), p. 728, and Supp., p. 183. 


3-24 Frencu Inpo-Cuina—Japan. Government of French Indo-China rejected Japa- 
nese ultimatum of Sept. 1 for right to transport troops across the colony. N. Y. 
Times, Sept. 4, 1940, p. 6. Secretary of Stace Hull issued a statement on Sept. 4 
warning Japan to respect the status quo. Text: D.S. B., Sept. 7, 1940, pp. 196-197; 
N.Y. Times, Sept. 5, 1940, p.5. On Sept. 17 Japan repeated its demands. N.Y. 
Times, Sept. 18, 1940, p. 5. French Government issued statement, Sept. 19. 
N.Y. Times, Sept. 20, 1940, p.8. Agreement reached Sept. 22. Provisions: N.Y. 
Times, Sept. 23, 1940, p. 1; B. J. N., Oct. 5, 1940, p. 13823. On Sept. 24 Secretary 
Hull denounced the forcible penetration of Indo-China. Text: N. Y. Times, Sept. 
24, 1940, pp. 1, 4; D. S. B., Sept. 28, 1940, p. 253. 


4 Huneary—Soviet Russia. Signed trade treaty at Moscow. B. J. N., Sept. 21, 


1940, p. 1262. 
5 Empassigs. United States legations and consulates closed in Lithuania, Estonia and 
e Latvia. N.Y. Times, Sept. 8, 1940, p. 30. 


5 FINLAND—SovIET Russia. Signature at Moscow of agreement for direct rail serv- 
ice between the two countries, and between Soviet Russia and Sweden through 
Finland. N.Y. Times, Sept. 15, 1940, p. 43. 


5 FrRaANcCE—NETHERLANDS. Broke off diplomatic relations. N. Y. Times, Sept. 5, 
1940, p. 3; London Times, Sept. 5, 1940, p. 3. 


5 Saanenal, Curna. Secretary of State Hull issued statement insisting on United 
States’ determination to patrol part of Shanghai. Text: N. Y. Times, Sept. 5, 
1940, p. 5; D. S. B., Sept. 4, 1940, p. 197. 


5/6 Rumania. King Carol signed decree dissolving Parliament, suspending the Consti- 
tution, and giving over most of his powers to General Antonescu as Premier. N. Y. 
Times, Sept. 5, 1940, p. 1. Crown Prince Mihai proclaimed King Sept. 6, following 
Carol’s abdication. Text of proclamation of abdication: N. Y. Times, Sept. 7, 
1940, p. 4. 


6 AUSTRALIA, CANADA, NEw ZEALAND—UNITED States. Signed treaties at Washing- 
ton, amending provisions which concern the organization of the commission for the 
settlement of disputes, contained in the Treaty for the Advancement of Peace be- 
tween United States and Great Britain, signed Sept. 15, 1914. D. S. B., Sept. 7, 
1940, pp. 207-208. 


7/October 1 Buiaarta—Roumanta. Signed agreement at Craiova, Bulgaria, by which 
Rumania ceded Southern Dobrudja to Bulgaria. Text of communiqué: N. Y. 
Times, Sept. 8, 1940, p. 45. Occupation completed by Bulgarian Army on Oct. 1. 
London Times, Oct. 2, 1940, p. 3. 


8 Soviet Russta—SwepEen. Trade and credit agreement signed. N. Y. Times, 
Sept. 9, 1940, p. 5; London Times, Sept. 10, 1940, p. 3. 
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States. Signed extradition convention at Bogoté, supplemen- 
tary to that of May 7, 1888. D.S.B., Sept. 14, 1940, p. 218. 


FINLAND—SWEDEN. Trade agreement signed at Stockholm. London Times, Sept. 
10, 1940, p. 3; B. J. N., Sept. 21, 1940, p. 1259. 


Norway. Norwegian Parliament declared King Haakon no longer able to act as 
ruler, but postponed until after the war a decision concerning his possible return. 
N. Y. Times, Sept. 12, 1940, p. 2. On Sept. 25 the German High Commissioner 
announced the end of the monarchy and Parliament. N.Y. Times, Sept. 26, 1940, 
p. 4. 

Emparco. President Roosevelt’s proclamation enlarged the classification of products 
which may be exported only under license to include aviation gasoline, tetraethyl 
lead,—plans for aircraft or engines, ete. Text: N. Y. Times, Sept. 14, 1940, p. 8; 
D.S. B., Sept. 14, 1940, pp. 213-214. 


DanvuBE River. Official German news agency declared the International Danube 
Commission no longer exists. N.Y. Times, Sept. 15, 1940, p. 36. 


DENMARK—SOVIET Russia. Signed trade agreement in Moscow. B. J. N., Oct. 
5, 1940, p. 1338. 


NETHERLANDS—UNITED States. Agreement under which Dutch companies which 
had transferred to places unoccupied by Germany were allowed to dispose of their 
accounts in the United States. B. J. N., Oct. 5, 1940, p. 13828. 


CanapDa—UNITEpD States. Agreement signed at Washington to facilitate air trans- 
portation. N. Y. Times, Sept. 25, 1940, p. 4. 


DEFENSE COMMUNICATIONS Boarp. Board to handle all radio, wire, and cable com- 
munications in case of national emergency established by Ex. Order No. 8546. 
N. Y. Times, Sept. 25, 1940, p. 20; D. S. B., Sept. 28, 1940, p. 253. 


Dominican States. Signed agreement at Washington for 
closing the General Receivership of Customs and resumption by Dominican au- 
thorities of customs collections. N.Y. Times, Sept. 25, 1940, p. 7; D. S. B., Sept. 
28, 1940, pp. 271-272; P. A. U., Nov., 1940, pp. 766-767. 


FINLAND—GERMANY. Agreement granting access to northern Finnish railway lines 
leading to Norwegian ports. Text: VN. Y. Times, Sept. 25, 1940, p. 8. 


Emparao. President Roosevelt established embargo on American iron and steel 
scrap for all countries except Great Britain and the Western Hemisphere, effective 
Oct. 16. N.Y. Times, Sept. 27, 1940, p. 1; D. S. B., Oct. 5, 1940, p. 280. 


Axis Powrers—JApaNn. Signed 10-year military and economic pact at Berlin. Text 
and statements of three nations: N. Y. Times, Sept. 28, 1940, p. 3; London Times, 
Sept. 28, 1940, p. 4. 


Haiti—Unitep Srates. Signed supplementary agreement prolonging until Sept. 
30, 1941, the agreement of July 8, 1939, regarding Haitianization of the Garde, 
withdrawal of military forces from Haiti, and financial arrangement. D. S. B., 
Oct. 26, 1940, p. 365. Text: Ex. Agr. Ser., No. 183. 


Exports IN NatrionaL Derense. A presidential proclamation placed fire-control 
instruments, military searchlights and other military equipment containing optical 
elements under the licensing system. Text: D. S. B., Oct. 5, 1940, pp. 279-280. 


IcELAND—UNITED States. Presidential proclamation provided for suspension of 
tonnage duties for Icelandic vessels. D.S. B., Oct. 5, 1940, p. 285. 


25 
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October, 1940 
1 BouemiA-MoraviA—GERMANY. Customs and monetary union between Germany 
and the Protectorates of Bohemia and Moravia established on Oct. 1. London 
Times, Sept. 20, 1940, p. 3; B. J. N., Oct. 5, 1940, p. 1314. 
1 Cuina—GreatT Britain. Following exchange of notes of March 15, 1940, the British 
Government entered into a further 10-year lease of naval buildings and other 
facilities at Wei-hai-wei. London Times, Oct. 2, 1940, p. 4. 


3/18 Canapa—Unitep States. Exchanged ratifications of convention providing for 
emergency regulation of level of Rainy Lake and other boundary waters signed at 
Ottawa, Sept. 15,1938. D.S.B., Oct. 12,1940, p.309. Proclaimed by President 
Roosevelt Oct. 18. D. S. B., Oct. 19, 1940, pp. 325-326. Text of convention: 
Cong. Rec. (daily), Sept. 6, 1940, p. 17182. 


7/14 Frencu Inpo-Cu1na—THAILAND (Sram). Aanouncement made of Thailand’s ter- 
ritorial claims. N. Y. Times, Oct. 8, 1940, p. 6. Vichy Government’s statement 
of Oct. 14 refused to consider claims, as agreement had already been reached for 
meeting of mixed commission for repartition of the islands of the Mekong. 
B. I. N., Nov. 2, 1940, p. 1445. 


8 Far East. United States advised its nationals in the Orient to return home, in- 
creased the man-power of the Pacific fleet, and cut off the supply of subsidized 
wheat to Far Eastern ports. N. Y. Times, Oct. 9, 1940, pp. 1, 5. 


9 CzECHOSLOVAKIA—POLAND. Governments-in-exile signed agreement in London 
pledging mutual support and friendship. N. Y. Times, Oct. 10, 1940, p. 8. 


9 FinLtanp—ItTaty. Signature of trade treaty announced in Rome. B. J. N., Oct. 
19, 1940, p. 1389. 

10 TRANSFER OF RUMANIAN CrEpITS. Executive order froze Rumanian funds in the 
United States. D.S. B., Oct. 12, 1940, p. 306; N. Y. Times, Oct. 11, 1940, pp. 1, 
3. Great Britain also issued freezing orders. N.Y. Times, Oct. 12, 1940, p. 3. 


11 Atanp Istanps. Finland and Soviet Russia signed agreement at Moscow for perma- 
nent demilitarization of the islands. N. Y. Times, Oct. 12, 1940, p. 2. 


12 CzECHOSLOVAKIA—UNITED States. United States discontinued all diplomatic and 
consular representation in Czechoslovakia. N. Y. Times, Oct. 13, 1940, p. 44. 


14 ARcTIC AND ANTARCTIC Reaions. Propaganda Minister of Norway put forth claims 
to territory at the North and South Poles. N. Y. Times, Oct. 15, 1940, p. 5. 


14/31 Canapa—UNITEpD Srates. Exchanged notes concerning diversion of water for 
power purposes, pending the conclusion of a final agreement. Texts: D. S. B., 
Nov. 16, 1940, pp. 430-431. 


15 Passports. Department of State announced extension of passport restrictions to all 
other areas of the world except the Western Hemisphere. N. Y. Times, Oct. 16, 
1940, pp. 1, 6. 

16 BuLGart1A—GERMANY. Financial agreement signed for restricting Bulgarian trade 
to Germany and occupied countries. B. J. N., Nov. 2, 1940, p. 1442. 


17 Burma Roap. Re-opened by Great Britain. N. Y. Times, Oct. 18, 1940, p. 1. 


17 Sr. Lawrence River. President Roosevelt sent message to Congress, stating 
development of power on the river is essential to meet a prospective shortage of 
power for industries in that region. Text of message: Cong. Rec. (daily), Oct. 17, 
1940, p. 20620; N. Y. Times, Oct. 18, 1940, p. 7. Text of Executive Order No. 
8568 establishing an Advisory Committee and providing for a preliminary in- 
vestigation of the International Rapids Section: D. S. B., Oct. 19, 1940, p. 317. 
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18/21 SwepEN—UNITEp States. United States replied to Swedish protest against requisi- 
tion by the United States of airplanes, spare parts, etc., ordered by Sweden in 1939. 
Text of United States notes: D. S. B., Oct. 26, 1940, p. 339; N. Y. Times, Oct. 23, 
1940, p. 13. 


19 GreRMANY—YuGostavia. Signed trade agreement at Belgrade whereby Germany 
will receive 60% of Yugoslavia’s exports. N. Y. Times, Oct. 20, 1940, p. 36; 
B. I. N., Nov. 2, 1940, p. 1471. 


21 TRANSFER OF FRENCH CreEpiTs. Secretary of the Treasury Morgenthau announced 
the Treasury Department would release sufficient French frozen credits to finance 
all French consulates, legations and embassies in the Western Hemisphere. JN. Y. 
Times, Oct. 22, 1940, p. 8. 


23 Fur Seats. Accompanying Japan’s abrogation of the 1911 Convention for the 
Protection of Seals was a note offering revision of the treaty. N.Y. Times, Oct. 
25, 1940, p. 5. 


23 IraLy—UNITED States. United States formally protested against the bombing of 
American oil properties in neutral Saudi Arabia. N.Y. Times, Oct. 24, 1940, p. 2. 


25 CzECHOSLOVAKIA—GREAT Britain. Agreement signed at London with the Pro- 
visional Czech Government providing for coéperation with the British and Allied 
armed forces. N.Y. Times, Oct. 26, 1940, p. 3; B. J. N., Nov. 2, 1940, p. 1444. 


26-29 GreEce—ITaLy. On Oct. 26 Italy accused Greece of making attacks. N.Y. Times, 
Oct. 27, 1940, p. 1. Premier Metaxas rejected ultimatum of Oct. 27 for surrender 
and ordered army mobilized Oct. 28. N.Y. Times, Oct. 27, 1940, p. 1. Text of 
Italian note: N. Y. Times, Oct. 29, 1940, p. 4. Italian forces attacked on the 
Albanian-Greek border Oct. 29. N. Y. Times, Oct. 29, 1940, p. 1. 


28 Great Britrain—GreeEce. Great Britain pledged aid to Greece as an ally. Texts 
of King George VI’s and Prime Minister Churchill’s messages: N. Y. Times, Oct. 
29, 1940, p. 7; London Times, Oct. 29, 1940, p. 4. 


November, 1940 

4 FRANCE—UNITED StaTEs. Marshal Pétain replied to a recent communication from 
President Roosevelt on the French attitude toward Germany with reference to 
colonial changes. N.Y. Times, Nov. 5, 1940, pp. 1, 8. 


4/15 Tanarer. Formal incorporation under Spanish rule of the International Zone an- 
nounced Nov. 4. N. Y. Times, Nov. 5, 1940, p. 7; London Times, Nov. 5, 1940, p. 
4. United States made representations to protect its rights in the Zone, Nov. 15. 
N. Y. Times, Nov. 16, 1940, p. 5; D. S. B., Nov. 16, 1940, p. 430. 


6 ANTARCTIC Reaions. Text of Chilean official decree laying claim to all Antarctic 
territory between 53° and 90° west longitude: N. Y. Times, Nov. 8, 1940, p. 3. 


6 NavaAL AND AiR BasEs. Announcement made at Washington that most Latin 
American countries have agreed to permit the United States to use military, naval 
and air bases, to be prepared and manned by the nations in which they are located. 
N. Y. Times, Nov. 7, 1940, p. 1. 


7-8 Tonnace Duties. President Roosevelt proclaimed suspension of tonnage duties for 
vessels of Egypt, Guatemala, Dominican Republic, Haiti and Venezuela. D.S. B. 
Nov. 16, 1940, pp. 432-433. 


9 CHAMBERLAIN, NEvILLE. Former Prime Minister died. N. Y. Times, Nov. 11, 
1940, p. 1. 


10 PitrmaNn, Key. Chairman of Senate Committee on Foreign Relations, died. N. Y. 
Times, Nov. 11, 1940, p. 1. 
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13 MARTINIQUE, W. I1.—Unitep States. Island government announced ‘‘consolida- 
tion of good relations,” permitting credits by United States to buy supplies. WN. Y. 
Times, Nov. 14, 1940, p. 5. Announcement confirmed by United States Treasury 
officials. N.Y. Times, Nov. 15, 1940, p. 4. 


14 LorRAINE. The French Government asserted that the expulsion of 800,000 inhabi- 
tants had been undertaken by persons without authority. Text: N. Y. Times, 
Nov. 15, 1940, p. 1. Agreement in principle regarding expulsions reached Nov. 
16. N.Y. Times, Nov. 17, 1940, p. 35. 


15 GreEece—ITaty. President Roosevelt proclaimed a state of war between Greece and 
Italy. Text of proclamation: D. S. B., Nov. 16, 1940, pp. 426-427. 


15 TERRITORIAL Waters. Provisions of the United States proclamation of Nov. 4, 
1939, extended to include the use of ports and territorial waters by Greek sub- 
marines. D.S. B., Nov. 16, 1940, pp. 427-428. 


15 Unitep States Neutrauity. President Roosevelt proclaimed the neutrality of the 
United States in the war between Greece and Italy. D.S. B., Nov. 16, 1940, p. 
427. 


INTERNATIONAL CONVENTIONS 


Ark Maint AGREEMENT AND ProtocoL. Buenos Aires, May 23, 1939. 
Ratification: Iran. Aug. 3, 1940. D.S. B., Nov. 2, 1940, p. 403. 


Catrte Herpsooxs. Rome, Oct. 14, 1936. 
Ratifications deposited: 
Hungary. Sept. 9, 1940. D.S. B., Nov. 9, 1940, p. 412. 
Morocco and Tunis. June 3, 1940. D.S. B., Oct. 26, 1940, p. 364. 


CENTRAL AMERICAN REGIONAL Rapio CONVENTION. Guatemala, Dec. 8, 1938. 
Ratification deposited: Nicaragua. Oct. 11, 1940. D.S. B., Nov. 2, 1940, p. 403. 


EvROPEAN COLONIES AND POSSESSIONS IN THE WESTERN HEMISPHERE. Havana, July 30, 
1940. 
Approval: Dominican Republic. Sept. 30, 1940. D.S. B., Nov. 16, 1940, p. 436. 
Ratification deposited: United States. Oct. 24,1940. D.S. B., Nov. 2, 1940, p. 402. 


Fur Seats. Washington, July 7, 1911. 
Abrogation: Japan. Oct. 23, 1940 (effective one year hence). N. Y. Times, Oct. 24, 
1940, p. 10; D. S. B., Nov. 9, 1940, p. 412. 


Money Orpirs. Buenos Aires, May 23, 1939. 
Ratification: Iran. Aug. 3, 1940. D.S. B., Nov. 2, 1940, p. 403. 


Parcet Post. Buenos Aires, May 23, 1939. 
Ratification: Iran. Aug. 3, 1940. D.S. B., Nov. 2, 1940, p. 403. 


PERMANENT CourT OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920 
Termination: Australia. Aug. 21, 1940. 
Acceptance (for 5 years): Australia (with reservation). Aug. 21,1940. D.S. B., Oct. 19, 
1940, pp. 324-325. 


Powers or ATTORNEY. Protocol. Washington, Feb. 17, 1940. 
Signatures: 
Bolivia (ad referendum). Sept. 26, 1940. D.S. B., Oct. 5, 1940, p. 286. 
Brazil. Aug. 6, 1940. D.S. B., Sept. 14, 1940, p. 218. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification deposited: Bolivia. Aug. 13, 1940 (in force Feb. 13, 1941). D. S. B., Sept. 
21, 1940, p. 238. 
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Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Bolivia. Aug. 13, 1940 (in force Feb. 13, 1941). D.S. B., Sept. 
21, 1940, p. 238. 


Sarety aT Sea. London, May 31, 1929. 
Adhesion deposited: Yugoslavia. Aug. 13, 1940 (in force Nov. 13, 1940). D. S. B., 
Sept. 7, 1940, pp. 208-209. 


UNIVERSAL PostaL CoNVENTION. Buenos Aires, May 23, 1939. 
Ratification: Iran. Aug. 3, 1940. D.S. B., Nov. 2, 1940, p. 403. 


WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Signatures: 
Costa Rica. Oct. 24,1940. D.S. B., Nov. 2, 1940, p. 402. 
Cuba, Dominican Republic, Ecuador, El Salvador, Nicaragua, Peru, United States and 
Venezuela. 
Will enter into force after the deposit of not fewer than 5 ratifications. D. S. B., Oct. 


12, 1940, p. 308. 
Dorotuy R. Dart 


a- 
- 
v. 
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SUPREME COURT OF THE UNITED STATES 


STATE OF ARKANSAS v. STATE OF TENNESSEE 
June 3, 1940 


The principle of prescription and acquiescence, so essential to the stability of international 
order, is applicable as between the States of the Union when there is a sufficient basis of 
fact for its application. 

The rule of the thalweg rests upon equitable considerations and is intended to safeguard to 
each State equality of access and right of navigation in the stream. The rule yields to the 
doctrine that a boundary is unaltered by an avulsion, and in such case, in the absence of 
prescription, the boundary no longer follows the thalweg but remains at the original line 
although now on dry land because the old channel has filled up. And, in turn, the doctrine 
as to the effect of an avulsion may become inapplicable when it is established that there has 
been acquiescence in a long-continued and uninterrupted assertion of dominion and jurisdic- 
tion over a given area. In this case that fact has been established and the original rule of 
the thalweg no longer applies. 


Mr. Chief Justice Hughes delivered the opinion of the court. 

The State of Arkansas brought this suit against the State of Tennessee 
seeking a decree determining the true boundary between the States at certain 
points and confirming the jurisdiction and sovereignty of the State of 
Arkansas over the described territory. 

The bill of complaint set forth two counts. The first count presented the 
contentions of Arkansas as to the boundary in relation to an area known as 
“‘Needham’s Island,’”’ later as ‘‘Cutoff Island”’ or “‘ Moss Island,” and to a 
contiguous formation known as ‘‘Blue Grass Towhead.” This is the only 
area which remains in controversy, as the parties have agreed by stipulation 
upon the boundary line to be fixed in relation to the land described in the 
second count. 

Tennessee answered, contesting the claims of Arkansas and asserting by 
cross-bill its jurisdiction and sovereignty over the territory in question. 

The issues were referred to Monte M. Lemann as Special Master. 301 
U.S. 666. The Master has filed a careful and comprehensive report recom- 
mending a decree in favor of Tennessee as to the area described in count one, 
and in accordance with the stipulation as to that described in count two. 
The case has been heard upon that report and the exceptions filed by 
Arkansas. 

The Master set forth the following facts as agreed upon by the parties: 


Prior to 1821, the land in controversy in this suit was on the west 
bank of the Mississippi River and the main channel of the river flowed 
to the east thereof. At the location involved in this suit, the river at 
that time flowed around a twelve mile bend caused by the extension 
of a peninsula into the river from the western shore. In 1821 an avul- 
sion took place in the course of the river occasioned by the waters 
cutting across the neck of this peninsula at a point where it had become 
only half a mile wide due to caving of the river banks. At the present 
time the main channel of the Mississippi River flows to the west of 
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the lands in controversy and has so flowed for many years prior to the 
present. The original channel of the river is now, and has for many 
years been, filled up so that the island originally created by the avulsion 
is now, and has for many years been, physically connected to, and a 
part of, the eastern shore of the river. 


After a review of the evidence upon points in dispute, the Master made a 
summary of his findings and conclusions as follows: 


(1) The Territory of Arkansas was organized by Act of March 2, 
1819, 3 Stat. 493, being carved out of the Territory of Missouri, which 
was a part of the Louisiana Purchase, and the eastern boundary of 
the Territory was the middle of the main channel of the Mississippi 
River. 

(2) In 1819 the lands in controversy were on the west side of the 
main channel of the river and were part of the Territory of Arkansas. 

(3) The avulsion at Needham’s Cutoff occurred in 1821. 

(4) The main channel of the river flowed through the cutoff prior 
to 1836. 

(5) Arkansas was admitted into the Union on June 15, 1836, 5 Stat. 
50, and its eastern boundary was fixed at the middle of the main 
channel of the Mississippi River. 

(6) On June 15, 1836, when Arkansas was admitted into the Union, 
the lands in controversy were on the east side of the main channel of the 
Mississippi River. 

(7) The avulsion did not change the boundary line theretofore 
existing between Tennessee and the Territory of Arkansas. 

(8) The Act of Congress of June 15, 1836, admitting Arkansas into 
the Union, did not have the effect of excluding from the boundaries 
of the State of Arkansas lands which immediately prior to the adoption 
of the Act were within the Territory of Arkansas. 

(9) Tennessee was admitted into the Union on June 1, 1796, 1 
Stat. 491, c. 47. Its western boundary was the middle of the main 
channel of the Mississippi River. The lands in controversy were in 
1796 on the west of the main channel of the river. 

(10) The Act of June 15, 1836, 5 Stat. 50, admitting Arkansas into 
the Union, did not have the effect of enlarging the boundaries of 
Tennessee. 

(11) From 1826 to the date of the filing of this suit, Tennessee has 
continuously exercised dominion and jurisdiction over the lands in 
controversy. 

(12) Arkansas has acquiesced in Tennessee’s exercise of dominion 
and jurisdiction. 

(13) The lands described in count one of the complaint are now within 
the boundaries of Tennessee as a result of prescription. Bluegrass 
Towhead, which has been formed by gradual processes and is attached 
to Moss Island, is likewise now within the boundaries of Tennessee. 


The exceptions of Arkansas to the Master’s report present for the most part 
questions of law. Arkansas contends that its true eastern boundary at 
the place in controversy was determined by the rule of the thalweg, being the 
middle of the main channel of navigation of the Mississippi River as it 
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existed when the Treaty of Peace between the United States and Great Brit- 
ain was concluded in 1783, subject to such subsequent changes as occurred 
through natural and gradual processes. Arkansas v. Tennessee, 246 U. S. 
158; Arkansas v. Mississippi, 250 U. 8. 39; Arkansas v. Mississippi, 252 U. S. 
344. The Master supports that contention with respect to the original 
boundary of the Territory of Arkansas, and also the contention that the 
avulsion of 1821 did not change the boundary line theretofore existing be- 
tween Tennessee and the Territory of Arkansas; and, further, the Master 
holds that the Act of 1836 admitting Arkansas into the Union did not oper- 
ate to exclude from its boundaries the lands which immediately before were 
within the Territory of Arkansas or to enlarge the boundaries of Tennessee. 

Despite these conclusions, the Master is of the opinion that the area in 
question should now be deemed to be within the boundaries of Tennessee 
by virtue of prescription and the acquiescence on the part of Arkansas in the 
exercise by Tennessee of dominion and jurisdiction over that area. Upon 
that question of fact, the Master found that Tennessee had continuously 
exercised that dominion and jurisdiction from the year 1826 to the time of 
the bringing of the present suit. In support of this finding, the Master 
thus summarized the evidence: 

The contemporary evidence shows that as early as 1823 entries of 
the land were being made under the authority of Tennessee and surveys 
were made under authority of Tennessee as early as 1824. Witnesses 
sixty-five, seventy-eight and eighty-four years old testified before me 
that the inhabitants of the island always voted in Tennessee elections; 
were taxed by Tennessee, married by Tennessee Justices of the Peace, 
required to do road work under Tennessee authority, educated upon 
the island in a school operated by Tennessee. The records of Dyer 
County, Tennessee, showed that assessments on the lands in con- 
troversy for local taxes were made by Tennessee authorities and land 
taxes paid to Tennessee as far back as 1870, prior to which records are 
missing. Tennessee Exhibit 42 shows a tax sale by a Tennessee sheriff 
in 1848 covering lands on the island. The bill of exceptions in the case 
of Moss v. Gibbs, shows testimony in that case that as far back as 1826 
Tennessee assessed the lands on the cutoff island, collected the taxes 
on them and served process there. The opinion of the Supreme Court 
of Tennessee in Moss v. Gibbs [1872] 57 Tenn. 283, recites these facts 
as proven therein. 


The Master added that if he was mistaken in thinking it proper to consider 
the depositions and opinion in Moss »v. Gibbs as affording evidence in this 
case, ‘‘the testimony taken before me and the other documentary evidence, 
consisting of certified copies of entries, surveys and patents, is, in my judg- 
ment, sufficient to prove Tennessee’s long and uninterrupted exercise of 
dominion and jurisdiction over the lands in controversy.” 

The Master was equally explicit in finding that the record showed the 
acquiescence of Arkansas in this assertion of dominion by Tennessee. On 
this point his report states: 


— 
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There is no showing that Arkansas ever asserted any claim to the 
land in controversy prior to the institution of this suit. The lands 
were never surveyed or granted by Arkansas. In 1848 the United 
States Surveyor of Public Lands in Arkansas wrote to the General 
Land Office in Washington that he had been called upon to survey 
the lands on the cutoff island. He received a reply authorizing him to 
proceed with the survey of the island “‘ more especially if it is not claimed 
by the State of Tennessee.”’ But no survey was ever made. On 
October 10th, 1935, application was filed with the Commissioner of 
State Lands of Arkansas for the purchase of Blue Grass Towhead, but 
no action was taken thereon. The opinion of the Supreme Court of 
Tennessee in Moss v. Gibbs, 57 Tenn. 283, was published in the year 
1872 and made the claims of Tennessee a matter of public notoriety. 


There was slight, if any, controversy as to the facts upon the hearing at 
this bar. The findings of the Master with respect to the exercise of dominion 
and jurisdiction by Tennessee and as to the acquiescence therein of Arkansas 
are fully supported by the record, and we must determine the cause upon 
that basis. 

The contentions of Arkansas in opposition to the application of the prin- 
ciple of prescription and acquiescence in determining the boundary between 
states cannot be sustained. That principle has had repeated recognition by 
this court. In Rhode Island v. Massachusetts, 4 How. 591, 639, the Court 
said: “‘No human transactions are unaffected by time. Its influence is seen 
on all things subject to change. And this is peculiarly the case in regard to 
matters which rest in memory and which consequently fade with the lapse of 
time, and fall with the lives of individuals. For the security of rights, 
whether of states or individuals, long possession under a claim of title is 
protected. And there is no controversy in which this great principle may be 
involved with greater justice and propriety than in a case of disputed bound- 
ary.”’ Applying this principle in Indiana v. Kentucky, 136 U. S. 479, 510, 
to the long acquiescence in the exercise by Kentucky of dominion and juris- 
diction over the land there in controversy, the court said: ‘‘It is a principle 
of public law universally recognized, that long acquiescence in the possession 
of territory and in the exercise of dominion and sovereignty over it, is con- 
clusive of the nation’s title and rightful authority.” Again, in Louisiana »v. 
Mississippi, 202 U. S. 1, 53, the court observed: ‘‘The question is one of 
boundary, and this court has many times held that, as between the States of 
the Union, long acquiescence in the assertion of a particular boundary and 
the exercise of dominion and sovereignty over the territory within it, should 
be accepted as conclusive whatever the international rule might be in respect 
of the acquisition by prescription of large tracts of country claimed by both.” 
See, also, Virginia v. Tennessee, 148 U. S. 503, 523; Maryland v. West Vir- 
ginia, 217 U. S. 1, 41-44; Vermont v. New Hampshire, 289 U. S. 593, 613. 

In Michigan v. Wisconsin, 270 U. S. 295, 308, the court thus referred to 
the recognition of this principle in international law, saying: ‘That rights 
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of the character here claimed may be acquired on the one hand and lost on 
the other by open, long-continued and uninterrupted possession of terri- 
tory, is a doctrine not confined to individuals but applicable to sovereign 
nations as well, Direct United States Cable Co. v. Anglo-American Tele- 
graph Co., [1877] L. R. 2 A. C. 394, 421; Wheaton, International Law, 5th 
Eng. Ed., 268-269; 1 Moore, International Law Digest, 294 et seqg., and, a 
fortiori, to the quasi-sovereign States of the Union.’”’ Prescription in in- 
ternational law, says Oppenheim, may be defined as ‘“‘the acquisition of 
sovereignty over a territory through continuous and undisturbed exercise 
of sovereignty over it during such a period as is necessary to create under the 
influence of historical development the general conviction that the present 
condition of things is in conformity with international order.’”’ And thus 
he finds that prescription in international law “‘has the same rational basis as 
prescription in municipal law—namely, the creation of stability of order.” 
Oppenheim, International Law, 5th Ed., pp. 455, 456. See, also, Hall, 
International Law, 8th Ed., pp. 143, 144; Hyde, International Law, Sec. 116. 

This principle of prescription and acquiescence, when there is a sufficient 
basis of fact for its application, so essential to the “stability of order” as 
between the States of the Union, is in no way disregarded or impaired by our 
decisions in Arkansas v. Tennessee, supra, and Arkansas v. Mississippi, 
supra, upon which counsel for Arkansas rely. In those cases the evidence 
fell short of the proof of long acquiescence which was necessary to warrant 
the application of the principle and there was no such showing of acts of 
dominion and jurisdiction as are shown on the part of Tennessee in the instant 
case. 

On behalf of Arkansas it is argued that the rule of the thalweg is of such 
dominating character that it meets and overthrows the defense of prescrip- 
tion and acquiescence. That position is untenable. The rule of the thalweg 
rests upon equitable considerations and is intended to safeguard to each 
State equality of access and right of navigation in the stream. Iowa »v. 
Illinois, 147 U. S. 1, 7, 8; Minnesota v. Wisconsin, 252 U. S. 273, 281, 282; 
Wisconsin v. Michigan, 295 U. 8. 455, 461; New Jersey v. Delaware, 291 U.S. 
361, 380. The rule yields to the doctrine that a boundary is unaltered by an 
avulsion and in such case, in the absence of prescription, the boundary no 
longer follows the thalweg but remains at the original line although now on dry 
land because the old channel has filled up. Nebraska v. Iowa, 143 U. 8. 359, 
367; Missouri v. Nebraska, 196 U. 8. 23, 36; Arkansas v. Tennessee, supra, 
pp. 173, 174. And, in turn, the doctrine as to the effect of an avulsion 
may become inapplicable when it is established that there has been acquies- 
cence in a long-continued and uninterrupted assertion of dominion and juris- 
diction over a given area. Here that fact has been established and the 
original rule of the thalweg no longer applies. 

The contention is also pressed that the defense of prescription is unavail- 
able upon the ground that the title to the land in controversy is in the United 
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States; that the land is still unsurveyed land of the United States; and, 
hence, that the defense of adverse possession could not be good against 
Arkansas as she did not have title. But the question in this suit is not one 
of title to particular land but of boundaries and of political jurisdiction as 
between Arkansas and Tennessee. Tennessee is making no claim against the 
United States. No title of the United States to lands within the boundaries 
of either State is here in question or is here determined. The ruling of the 
Master in overruling this contention is sustained. 

A special point is urged as to the area known as ‘“‘ Blue Grass Towhead.”’ 
As to this area, the Master found: 


Blue Grass Towhead is a formation adjoining Moss Island (the 
cutoff island) on the west thereof, which has been formed since the 
year 1916 by the gradual processes of the river and is now attached 
physically to the eastern shore of the river. Inso far as this formation 
is in controversy in the present litigation, I am of the opinion that it 
also is subject to the jurisdiction of Tennessee, as it was formed by 
gradual processes and is attached to Moss Island; see Arkansas ». 
Tennessee, 246 U.S. 158, 173. 

It seems clear that as Moss Island by prescription and acquiescence must 
be deemed to be part of the territory subject to the jurisdiction of Tennessee, 
this addition by gradual processes should be treated as part of Moss Island 
and as subject to the same jurisdiction. 

The exceptions of Arkansas to the Master’s report are overruled and the 
report is in all respects confirmed. Decree will be entered accordingly, 
providing: 

(1) That the claims of Arkansas to the lands described in count one be 
rejected and the claims of Tennessee thereto be maintained, and that the 
boundary line between the States at the point to which count one refers 
be fixed at the middle of the main channel of navigation in the Mississippi 
River as it existed at the date of the filing of the bill of complaint herein. 

(2) That the boundary between Arkansas and Tennessee at the point 
described in count two of the bill of complaint be fixed in accordance with 
the stipulation entered into by the parties, and that a commissioner be 
appointed to mark the boundary line as set out in the stipulation by placing 
three suitable markers along the line and a fourth one on sufficiently high 
ground to be used in locating the other three in the event that they should be 
covered by water, moved or destroyed. 

(3) That costs be equally divided between the States. 

Decree may be settled on notice. 

It is so ordered. 


UNITED STATES COURT OF CUSTOMS AND PATENT APPEALS 
(C. A. D. 57) 


Joun T. Brix Co., INc., Victor Distriputine Co. v. UNrTED STaTEs * 


May 29, 1939 


Paragraph 371, Tariff Act of 1930, in addition to a provision for a normal duty rate of 30 
per centum ad valorem on bicycle parts, contains a provision for countervailing duties not 
to exceed 50 per centum ad valorem. Held that the action of the collector in exacting a duty 
of 50 per centum ad valorem on the involved bicycle parts, imported from Germany in 1931 
and 1934, while similar merchandise was being admitted, or was subject to admission, from 
other countries at the rate of 30 per centum ad valorem, was in contravention of the uncon- 
ditional grant of most-favored-nation treatment accorded products imported from Germany 
by virtue of Article VII of the then existing treaty between the United States and Germany 
proclaimed October 14, 1925. 

In respect to the countervailing duty provision of paragraph 371, Tariff Act of 1922, and 
many other paragraphs of that Act, the intent and effect of the treaty was to modify such 
provisions in relation to importations from Germany, and Germany was not required to give 
compensation therefor in her own laws beyond assuring that merchandise imported from the 
United States should be treated in the same manner as like merchandise imported from any 
other country. 

Paragraph 371 of the Tariff Act of 1930 did not repeal or supersede the unconditional 
most-favored-nation provisions of the treaty with respect to the merchandise here involved, 
nor did it repeal paragraph 371 of the Tariff Act of 1922 (which paragraph was in effect at the 
time of the ratification of the treaty and was superseded by it) but continued it, the general 
repealing clause in the 1930 Act running only to “‘ All Acts and parts of Acts inconsistent with 
the provisions of this Act,’’ and paragraphs 371 of the two Acts being in language identically 
the same. No history is found connected with the passage of the 1930 Act which indicates 
any intention on the part of Congress to supersede said treaty or any of its provisions. 

Since the treaty with Germany marked the adoption of a new ey in respect to com- 
mercial treaties, and since it was contemplated that such policy would be followed in the 
negotiation of additional treaties with other countries, it must be concluded that these facts 
and the treaty’s expressed intent must have been in the mind of Congress at the time of the 
enactment of the Tariff Act of 1930, and that had the Congress intended to alter such policy 
it would have been expressed in the act. 


Garrett, Presiding Judge, delivered the opinion of the court: ! 

In this appeal from the judgment of the United States Customs Court, 
Third Division, there are involved two protests of importers (the cases 
having been consolidated for trial) by which they seek to recover such duties 
as were assessed as countervailing duties upon merchandise described as 
bicycle parts imported from Germany. The merchandise covered by protest 
557514-G was entered July 6, 1931, and that covered by protest 747844-G 
May 18, 1934. The issue involved in both protests is identical. 

The merchandise was classified under paragraph 371 of the Tariff Act of 
1930 which reads: 

Par. 371. Bicycles, and parts thereof, not including tires, 30 per 
centum ad valorem: Provided, That if any country, dependency, prov- 


ince, or other subdivision of government imposes a duty on any article 
specified in this paragraph, when imported from the United States, in 


* 27 C.C.P.A. (Customs), 26; 104 F. (2d) 67; Treasury Decisions, Vol. 74, No. 50, p. 71. 
1 Jackson, Judge, took no part in the consideration or decision of this case. 
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excess of the duty herein provided, there shall be imposed upon such 
article, when imported either directly or indirectly from such country, 
dependency, province, or other subdivision of government, a duty equal 
to that imposed by such country, dependency, province, or other sub- 
division of government on such article imported from the United 
States, but in no case shall such duty exceed 50 per centum ad valorem. 


The first importation was assessed with duty at 50 per centum ad valorem, 
the collector citing as authority T. D. 42382, which is a Treasury decision 
published October 5, 1927, wherein the Secretary of the Treasury advised 
“for . . . information in connection with the assessment of duty under para- 
graphs ... 371 .. .” that Germany exacted a duty of 100 marks per 100 
kilos on bicycle parts of worked iron when imported from the United States. 
The second importation was likewise assessed, the authority cited being 
T. D. 46329, published April 19, 1933, which, so far as here material, was the 
same in purport as T. D. 42382. It is noted that in T. D. 46329 it was stated 
that the German rates had been in effect since September 6, 1932, or earlier. 

It will be observed that paragraph 371, supra, provides a normal duty rate 
of 30 per centum ad valorem. ‘The duties resulting from that rate are not 
here in question, it being claimed in both protests that the assessments 
should be at that rate. The protests did contain other claims but these 
were not relied on below nor are they here at issue. 

The protests are predicated upon the treaty between the United States 
and Germany proclaimed October 14, 1925 (44 Stat. 2132), particularly 
upon Article VII thereof which, so far as here pertinent, reads: 


Each of the high contracting parties binds itself unconditionally to 
impose no higher or other duties or conditions and no prohibition on the 
importation of any article, the growth, produce, or manufacture of the 
territories of the other than are or shall be imposed on the importation 
of any like article, the growth, produce, or manufacture of any other 
foreign country. 

Each of the high contracting parties also binds itself unconditionally 
to impose no higher or other charges or other restrictions or prohibitions 
on goods exported to the territories of the other high contracting party 
than are imposed on goods exported to any other foreign country. 

Any advantage of whatsoever kind which either high contracting 
party may extend to any article, the growth, produce, or manufacture of 
any other foreign country shall simultaneously and unconditionally, 
without request and without compensation, be extended to the like 
article the growth, produce, or manufacture of the other high contract- 


ing party. 
* * * * 

With respect to the amount and collection of duties on imports and 
exports of every kind, each of the two high contracting parties binds it- 
self to give to the nationals, vessels, and goods of the other the advantage 
of every favor, privilege, or immunity which it shall have accorded to 
the nationals, vessels, and goods of a third State, and regardless of whether 
such favored State shall have been accorded such treatment gratuitously 
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or in return for reciprocal compensatory treatment. Every such favor, 
privilege, or immunity which shall hereafter be granted the nationals, 
vessels, or goods of a third State shall simultaneously and uncondition- 
ally, without request and without compensation, be extended to the 
other high contracting party, for the benefit of itself, its nationals and 
vessels. 


As a matter of historical interest it may be recited that the above treaty 
was negotiated following the declaration of peace between the United States 
and Germany in 1921 (42 Stat. 105), the negotiations being concluded and 
the treaty signed at Washington December 8, 1923. February 10, 1925, 
the Senate of the United States advised ratification with two reservations. 
Those reservations were accepted by the German Government which ratified 
the treaty August 20, 1925. It was ratified by the President of the United 
States October 6, 1925. Ratifications were exchanged at Washington 
October 14, 1925, and on that date the treaty was proclaimed by the Presi- 
dent of the United States (44 Stat. 2132). In Article XX XI of the treaty it 
was provided that it should remain in full force “for the term of ten years,”’ 
and, under certain defined conditions, for a longer period. On June 3, 1935, 
an ‘‘Agreement between the United States of America and Germany ter- 
minating parts of Article VII,” to become effective October 14, 1935, was 
signed by the Secretary of State of the United States and the German Am- 
bassador, ratification of which was advised by the Senate of the United 
States August 24, 1935, by the President of the United States August 28, 
1935, and by Germany September 28, 1935. Ratifications were exchanged 
at Berlin October 7, 1935, and the agreement was formally proclaimed by 
the President of the United States October 25, 1935 (49 Stat. 3258). The 
President of the United States in a letter under date of September 15, 1935, 
addressed to the Secretary of the Treasury and published in T. D. 47865, 
gave notice that on October 15, 1935, the United States would cease to be 
bound by Article VII, “‘providing for most-favored-nation treatment in re- 
spect of customs duties.” 

That Article VII of the treaty was in full force at the time of the respective 
importations here involved is not in question and various Treasury decisions 
are cited which show that at those times merchandise of the kind involved 
was admissible from other foreign countries at a duty rate of only 30 per 
centum ad valorem. 

Stated briefly, it is the contention of appellants that the action of the 
collector in exacting a duty of 50 per centum ad valorem was in violation of 
the unconditional grant of most-favored-nation treatment accorded Ger- 
many in the above treaty in view of the fact that bicycle parts of worked iron 
were then admissible from other countries at a lower rate of duty. The 
entire contention rests upon the unconditional character of the treaty, it, in 
effect, being conceded that, upon the authority of a long line of decisions by 
both the executive and judicial branches of the Government, the most- 
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favored-nation doctrine would not apply in this case were the treaty of the 
conditional type, such, for example, as the treaty with Belgium which was 
involved in the case of Minerva Automobiles, Inc. v. United States, 25 
C.C.P.A. (Customs) 324, T. D. 49424, where we held that a proviso of para- 
graph 369 of the Tariff Act of 1922 superseded the most-favored-nation 
clause of a conditional Belgium treaty ‘“‘in respect to the countervailing duty 
on automobiles.”’ 

It is contended by counsel for the Government in their brief before us that 
our decision in that case is controlling in the instant case. In other words, 
they contend that the enactment of the countervailing duty provision of 
paragraph 371, supra, subsequent to the ratification of the treaty had the 
effect of superseding the most-favored-nation provision of the treaty. 

As we interpret the decision of the trial court, that tribunal did not base 
its decision upon the view that the provision of the 1930 Tariff Act superseded 
the treaty provision (although it states, in effect, that if any conflict exists 
the Act of Congress must prevail), but upon the view that the assessment 
“is not in contravention of the spirit of the most-favored-nation clause,”’ it 
being said, ‘‘We simply pass on to German imports the excess of duty she 
levies against our merchandise when brought into her ports. Germany’s 
relief lies entirely with her legislative body.” 

It is deemed proper here to take note of a decision rendered by the First 
Division of the United States Customs Court with which the decision in the 
instant case is in conflict. In the case of International Commerce Co. ». 
United States, T. D. 47493, 67 Treas. Dec. 142, there was involved a ship- 
ment of portland cement from Germany. The case arose under the Tariff 
Act of 1922, the importation having been made after the effective date of 
the German treaty. Paragraph 1543 of that Act provided for the admission 
of portland cement duty free, but contained a countervailing duty provision 
the same in principle as the proviso of paragraph 371 of the 1930 Act, supra. 
The First Division in an opinion by McClelland, P. J. (Brown, J., concurring 
in the result) held, upon the basis of its construction of the pertinent language 
of the treaty, that the countervailing duty was improperly assessed. An 
appeal was taken to this court, but it was not prosecuted, and the same was 
dismissed upon stipulation May 29, 1935. 23 C.C.P.A. (Customs) 391, 
T. D. 47493. 

In the course of its decision in the instant case the Third Division (opin- 
ion by Evans, J.) declined to follow the reasoning and conclusion of the 
decision in the International Commerce Co. case, supra. It was pointed out 
that that case arose under the Tariff Act of 1922, but the issue of the instant 
case was not decided on that basis. The decision in the International 
Commerce Co. case, supra, made reference to a prior decision of the trial 
tribunal in the case of Douglas Fairbanks v. United States, T. D. 43643, 
where it was held that an automobile imported from Great Britain under 
the Tariff Act of 1922 was subject to a countervailing duty at a higher rate 
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than that at which like merchandise was admitted when imported from 
other countries, and distinguished the two cases upon the ground that the 
treaty with Great Britain was conditional, saying, in substance, that the 
unconditional provisions of the German Treaty preclude any possibility of 
their being interpreted in the same manner as were the provisions of the 
British treaty. 
To this holding the Third Division felt that it could not subscribe, say- 
ing: 
We say this for the reason that the administrative interpretation of 
this question since the days of President Cleveland’s administration, 
when the Honorable Richard Olney was Attorney General, has been to 


the effect that the countervailing duty provision of the tariff acts was 
not in conflict with the most-favored-nation clause of treaties. 


So, in the instant case the trial tribunal, in effect, held that, so far as the 
issue here involved is concerned, there is no difference in conditional and 
unconditional most-favored-nation treaties. 

This court has not heretofore had occasion definitely to pass upon that 
question, nor do we find any decisions upon it by any court other than the 
Customs Court. 

It is true that in the case of Domestic Fuel Corporation v. United States, 
22 C.C.P.A. (Customs) 509, T. D. 47496, we referred to the unconditional 
character of the German treaty and quoted certain phrases therefrom, but, 
in the final analysis, our decision there was not predicated upon such uncon- 
ditional character. Our decision in that case would have been the same had 
the treaty been of the conditional type. 

In the Minerva Automobiles, Inc., case, supra, we held it “unnecessary 
to discuss the difference in the effect of conditional treaties and the effect of 
unconditional treaties’ in the situation there existing. 

There are many decisions by the Supreme Court of the United States and 
by this and other courts and by the executive branch of the Government 
relative to the application of the most-favored-nation doctrine where ex- 
pressed in conditional treaties, but their citation here is deemed unneces- 
sary. 

That the treaty with Germany was a departure from former practice is a 
matter of history. It was consciously intended to be such. On the part of 
the United States the negotiations were conducted under the direction and 
supervision of the Secretary of State, Honorable Charles E. Hughes. After 
the treaty had been completed and submitted to the Senate of the United 
States for its action elaborate hearings were had before that body’s Commit- 
tee on Foreign Relations, beginning January 25, 1924. As a part of the 
hearings there appears a communication from Mr. Hughes to the Chairman 
of the Senate Committee on Foreign Relations, from which we quote the 
following excerpts: 
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THE SECRETARY OF STATE, 
Washington, March 13, 1924. 
Hon. Henry Carnor Lopae, 
Chairman, Committee on Foreign Relations. 
United States Senate. 


My Dear Senator Lodge: I understand that questions have been raised with respect to 
certain clauses in the treaty with Germany now pending before your committee. In view of 
the importance of these clauses, I desire to emphasize the considerations which led to their 
inclusion in the treaty. 

It is hardly necessary for me to refer to the general situation with respect to our commer- 
cial treaties. With a number of countries we have no commercial treaties, and the treaties 
we have should be supplemented and brought up to date. Important subjects are not 
covered and as to other subjects more precise and definite provisions are required. We are 
therefore faced with the necessity of negotiating commercial treaties which should be re- 
sponsive to our needs, and to this end there has been a most careful study of the questions 
presented. In this examination we have been led to consider the fundamental policies 
which our commercial treaties should embody. The result of this examination appears in 
the pending treaty with Germany. 

I understand that the difficulties, which your committee has met, relate to two classes or 
provisions: (1) Those providing for ‘‘national” treatment, and (2) those providing for 
‘‘most-favored-nation” treatment. 

(2) Most-favored-nation treatment.—I suppose that no one would object to the inclusion 
of the usual most-favored-nation provision in our commercial treaties. I take it for granted 
that we desire to obtain in our treaties the same benefits for the United States 
that the other contracting Powers give to third States. The question which has arisen with 
respect to the most-favored-nation clauses in the pending treaty with Germany grows out 
of the fact that these clauses provide reciprocally for most-favored-nation treatment without 
regard to the question whether a favored third State shall have been accorded the favor 
gratuitously or in return for special compensation. In other words, the pending treaty 
applies what is termed the ‘‘unconditional” most-favored-nation principle. This is indeed 
a departure from our former practice, but it is believed to be a wise departure. 

The traditional policy of the United States in respect to most-favored-nation treatment 
was developed on the theory that privileges and concessions in the field of duties on imports 
or exports should be granted only in return for privileges and concessions reciprocally ac- 
corded. Thus there was almost uniformly written into the treaties to which we became a 
party the provision that most-favored-nation treatment should be conditional. The bene- 
fit of concessions or reductions of duties made to third States by either contracting Power 
should accrue to the other contracting Power freely, if freely made to the third State, but 
only in return for an equivalent if made to the third State for a reciprocal concession or re- 
duction. 

In practice, the application of the principle of granting special concessions in return for 
special concessions involved the upsetting of the equilibrium of conditions which it was in 
the interest of this country to maintain. It was the interest and fundamental aim of this 
country to secure equality of treatment, but the conditional most-favored-nation clause was 
not in fact productive of equality of treatment and could not guarantee it. It merely 
promised an opportunity to bargain for such treatment. Moreover, the ascertaining of 
what might constitute equivalent compensation in the application of the conditional most- 
favored-nation principle was found to be difficult or impracticable. Reciprocal commercial 
arrangements were but temporary makeshifts; they caused constant negotiation and created 
uncertainty. Under present conditions, the expanding foreign commerce of the United 
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States needs a guarantee of equality of treatment which cannot be furnished by the condi- 
tional form of the most-favored-nation clause. 

While we were persevering in the following of the policy of conditional most-favored- 
nation treatment, the leading commercial countries of Europe, and in fact most of the 
countries of the world, adopted and pursued the policy of unconditional most-favored-nation 
treatment. Each concession which one country made to another became generalized in 
favor of all countries to which the country making the concession was obligated by treaty to 
extend most-favored-nation treatment. As the United States attained to a position of first 
rank as a world Power, we, in defense of our essential interests, became an active champion, 
in fact the foremost champion of the principle of the ‘‘open door” in the field of international 
commercial relations. To be consistent with our professions, and to conserve our interests 
it has become important that we make our commercial practice square in fact with the theory 
upon which our policy has been based. This explains the reason why, having examined with 
most minute care the history of the application of our conditional most-favored-nation 
principle, the Administration decided to abandon this practice and in its place to adopt the 
practice of unconditional most-favored-nation treatment. After the matter had been 
presented to President Harding he wrote me as follows on February 27, 1923: 


I am well convinced that the adoption of unconditional favored-nation policy is the 
simpler way to maintain our tariff policy in accordance with the recently-enacted law 
and is probably the surer way of effectively extending our trade abroad. If you are 
strongly of this opinion, you may proceed with your negotiations upon the unconditional 


policy. 


The Tariff Act of 1922 contains provisions which differentiated it from previous tariff 
legislation. Articles 315, 316, and 317 show that Congress realized that we had entered 
upon a new era, calling for new methods and a new attitude. The time has come for de- 
manding that conditions of commercial competition be placed upon a basis which will 
both assure our own interests and contribute to the peace of the world by eliminating un- 
necessary economic contentions. As we seek pledges from other foreign countries that they 
will refrain from practicing discrimination, we must be ready to give such pledges, and 
history has shown that these pledges can be made adequate only in terms of unconditional 
most-favored-nation treatment. We should seek simplicity and good will as the funda- 
mental conditions of international commerce. 

There is one apparent misapprehension which I should like to remove. It may be argued 
that by the most-favored-nation clauses in the pending treaty with Germany we would 
automatically extend privileges given to Germany to other Powers without obtaining the 
advantages which the treaty with Germany gives to us. This is a mistake. We give to 
Germany explicitly the unconditional most-favored-nation treatment which she gives to us. 
We do not give unconditional most-favored-nation treatment to other Powers unless they 
are willing to make with us the same treaty, in substance, that Germany has made. Most- 
favored-nation treatment would be given to other Powers only by virtue of our treaties with 
them, and these treaties, so far as we have them, do not embrace unconditional most- 
favored-nation treatment. We cannot make treaties with all the Powers at the same mo- 
ment, but if the Senate approves the treaty which we have made with Germany we shall 
endeavor to negotiate similar treaties with other Powers and such other Powers will not 
obtain unconditional most-favored-nation treatment unless they conclude with us treaties 


similar to the one with Germany. 


From the language of the treaty, particularly in the light of the foregoing 
elaborate construction of it by Mr. Hughes, it seems clear to us that the levy 
of duties at the rate of 50 per centum ad valorem while similar merchandise 
was being admitted, or was subject to admission, from other countries at the 
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rate of 30 per centum ad valorem, was in contravention of the treaty’s 
provisions. 

It has been stated above that certain reservations were advised by the 
Senate and accepted by the German Government. These were two in 
number and read as follows: 

First, that there shall be added to Article I of said treaty the following: 
‘Nothing herein contained shall be construed to affect existing statutes 
of either country in relation to the immigration of aliens or the right of 
either country to enact such statutes.” 

Second, that the fifth paragraph of Article VII and Articles [IX and 
XI shall remain in force for twelve months from the date of exchange of 
ratification, and if not then terminated on ninety days previous notice 
shall remain in force until Congress shall enact legislation inconsistent 
therewith when the same shall automatically lapse at the end of sixty 
days from such enactment, and on such lapse each high contracting 
party shall enjoy all the rights which it would have possessed had such 
paragraph or articles not been embraced in the treaty. 


We deem it significant that while making reservations of this character 
none was made respecting countervailing duties, although many paragraphs 
of the Tariff Act of 1922 which was then in effect carried provisions for same. 
Paragraph 371 of that Act was in the precise language of paragraph 371 of 
the 1930 Act, supra. We think it was clearly understood that the intent 
and effect of the treaty was to modify such provisions of the Tariff Act in 
relation to importations from Germany, and Germany was not required to 
give compensation therefor in her own laws beyond assuring that merchan- 
dise imported from the United States should be treated in the same manner 
as like merchandise imported from other countries. 

The treaty was reciprocal and it was self-executing, requiring no legislation 
other than its own enactment, so far as any matter here involved was con- 
cerned. There is no claim that the rate of duty which Germany was then 
assessing upon bicycle parts imported from the United States was any 
higher than the rate imposed upon those parts when imported from other 
countries, and the fact that such rate was higher than the basic rate imposed 
by the United States is not of legal moment. 

There remains to be considered the contention made by counsel for the 
Government that the most-favored-nation clause of the treaty with Ger- 
many was superseded by the Tariff Act of 1930, specifically (as to the mer- 
chandise here involved) by paragraph 371, supra, of the Act. As has been 
indicated, the insistence is that our decision here should be controlled by our 
decision in the Minerva Automobiles, Inc., case, supra. 

We do not agree with this view. The cases are clearly distinguishable. 
In that case it was held that the conditional most-favored-nation clause of 
the Belgian treaty of 1875 had been superseded, as to the merchandise there 
involved, by paragraph 369 of the Tariff Act of 1922. So far as we are able 
to ascertain, there was no provision of law such as paragraph 369 in effect at 
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the time of the ratification of the Belgian treaty, hence that treaty did not 
have the effect of repealing or superseding any prior Act of Congress. 

When the German treaty was ratified paragraph 371 of the Tariff Act of 
1922 was in effect and the treaty, in our view, superseded it so far as im- 
portations from Germany were concerned, but the paragraph remained in 
effect as to importations from countries with which we had no commercial 
treaties or had only treaties of the conditional type. In order that those 
countries might have the benefit of the normal rate it was necessary that they 
should compensate by giving to importations from the United States a 
similar rate. The agreement between the United States and Germany was 
that each should receive the benefit of the lowest rate granted by it to any 
third country, “simultaneously and unconditionally, without request and 
without compensation.” (Italics ours.) It was not required that in order to 
make applicable the rate of 30 per centum ad valorem on bicycle parts im- 
ported from Germany that country should give that rate to importations 
from the United States. It was required only that Germany admit im- 
portations from the United States at the lowest rate granted upon importa- 
tions from any other country. 

Such was the situation when the Tariff Act of 1930 was enacted. That 
Act did not repeal paragraph 371 of the 1922 Act but continued it. The 
general repealing clause in the Act of 1930 ran only to ‘‘ All Acts and parts of 
Acts inconsistent with the provisions of this Act.”” Section 651, Tariff Act 
of 1930. There remained ample room for the application of paragraph 371 
to importations from many countries other than Germany. At the time of 
the enactment of the 1930 Tariff Act the German treaty was the only one of 
its type which had been ratified and embodied in the statutes at large, and we 
find no history connected with the passage of the Tariff Act which indicates 
any intention on the part of Congress to abrogate or supersede that treaty. 
It is well established, of course, that where a treaty and an Act of Congress 
are in conflict, the latest in date must prevail. United States v. Lee Yen 
Tai, 185 U.S. 213. It is equally as well established that repeals by implica- 
tion are not favored and that in the case of treaties, as in the case of statutes, 
where provisions “‘cover, in whole or in part, the same matter, and are not 
absolutely irreconcilable, the duty of the court—no purpose to repeal being 
clearly expressed or indicated—is, if possible, to give effect to both.”” This 
principle was so stated as to statutes in the case of Frost v. Wenie, 157 U.S. 
46, 58, and the Supreme Court definitely applied it in the case of a treaty in 
the Lee Yen Tai case, supra. 

Obviously the treaty with Germany marked the adoption of a new policy 
on the part of the United States.! The history of the period is replete with 

‘In a report of the United States Tariff Commission made to Congress on reciprocity and 
commercial treaties, published in 1919 (Government Printing Office), it is stated, in sub- 
stance (p. 391), that the ‘immediate and unconditional” provision had appeared in only 


three treaties to which the United States had been a party and it appears these had been 
abrogated long prior to the date of the publication. 
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statements to that effect, and, as was indicated in the letter of Mr. Hughes, 
supra, it was contemplated that such new policy would be followed in the 
negotiation of additional treaties with other countries. We feel justified in 
concluding that these facts and the expressed intent must have been in the 
mind of Congress at the time of the enactment of the Tariff Act of 1930, and 
that had the Congress intended to alter such policy it would have been ex- 
pressed in the Act. 

That the repeal of statutes by implication is not favored is familiar law, 
and the courts uniformly have intimated an even stronger disposition to 
apply the rule in cases where treaties are involved. In the case of Chew 
Heong v. United States, 112 U. S. 536, 540, the Supreme Court said: 


. . . Aside from the duty imposed by the Constitution to respect 
treaty stipulations when they become the subject of judicial proceed- 
ings, the court cannot be unmindful of the fact that the honor of the 
Government and people of the United States is involved in every inquiry 
whether rights secured by such stipulations shall be recognized and 
protected. And it would be wanting in proper respect for the intelli- 
gence and patriotism of a coérdinate department of the government 
were it to doubt, for a moment, that these considerations were present in 
the minds of its members when the legislation in question was enacted. 


In view of the foregoing, we are of the opinion that paragraph 371 of the 
Tariff Act of 1930, supra, did not repeal or supersede the unconditional most- 
favored-nation provisions of the treaty with Germany with respect to the 
merchandise involved, and, since we are of the opinion that the assessment of 
the duties here complained of was contrary to such provisions, we disagree 
with the conclusion reached by the Third Division. 

Accordingly, the judgment of the United States Customs Court is reversed 
and the cause remanded for further proceedings in conformity with the views 
herein expressed. 


BOOK REVIEWS AND NOTES 


The Foreign Policies of Herbert Hoover, 1929-1938. By William Starr Myers. 
New York and London: Charles Scribner’s Sons, 1940. pp. xii, 259. 
Index. $2.50. 

Five years ago, when Professor Myers, in collaboration with Mr. Walter H. 
Newton, wrote The Hoover Administration, it was explained in the preface 
to that book that Mr. Hoover, in placing his papers at the disposal of the 
authors, had imposed a limit on the use of the material; foreign affairs should 
not be touched upon except in purely economic relations. The authors then 
said that the omitted subject might be dealt with at some future time. 
This book is evidently the fulfilment of that project. Even yet there can be 
no complete account of the foreign policies of the Hoover Administration: 
confidential documents in the State Department are not yet available. 
Nevertheless, this book is well documented for the matters it discusses. 
Private papers in the Hoover Library on War, Revolution and Peace, at 
Stanford University, have been used as well as Mr. Hoover’s own papers at 
his home in Palo Alto. The result is a book which is the most complete 
source of information yet available on the subject with which it deals. 

Professor Myers calls attention to Mr. Hoover’s knowledge of foreign 
peoples and governments gained while an engineer directing great works in 
many parts of the world; as the head of the Belgian Relief during the World 
War, when he necessarily came into contact with high government officials 
of Germany, France and England; and after the Armistice when he was a 
member of the Supreme Economic Council, which represented all the Allied 
Powers and was engaged in reconstructing transportation, commerce, credits 
and the general economic life of more than twenty nations. After mention- 
ing these and other experiences of the sort, Professor Myers says: ‘‘ Never 
before has any single American been plunged so deeply into the life of 
European countries.””’ He adds that no man has ever occupied the Presi- 
dency with such a previous intimate knowledge of foreign peoples and their 
governments. 

The author devotes separate chapters to President Hoover’s policies with 
regard to the World Court, to Latin American relations, naval limitations, 
the attempt to secure a reduction of land forces, the policy with regard to 
Japan, Manchuria and the Far East, and the attitude toward war debts and 
foreign loans. Perhaps the most interesting and important part of the book 
is to be found in the fifty pages given to an account of the discussions be- 
tween President Hoover and President-elect Roosevelt after the election 
and before the inauguration of Roosevelt. Letters, telegrams, telephone 
conversations and private memoranda, many of them now made public 
for the first time, show Mr. Hoover’s efforts to secure coéperation by Mr. 
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Roosevelt with regard to the World Economic Conference, already informally 
arranged, and other matters closely related to that conference. Professor 
Myers says that ‘“‘The complete lack of codperation, at a time of great na- 
tional emergency, which was the studied policy of President-elect Roosevelt 
and the Democratic majority of Congress” continued during the final months 
of the Hoover Administration, and it is ‘‘a generally accepted judgment that 
this led directly to the banking crisis and the untold loss and suffering that 
came to the American people.” 

It is apparent that the author has rather more of the feeling of an advocate 
than of the cold judicial temperament appropriate on the bench, but that 
attitude cannot diminish the effect of the documentary evidence which he 
has collected and presented clearly. This is a useful book and its conclusions 
must be weighed by students of American foreign policies. H. W. Tempe 


Conquest and Modern International Law. By Matthew M. McMahon. 
Washington: Catholic University of America Press, 1940. pp. vi, 233. 
Index. 

The totalitarian dictators have made conquest the burning question of the 
day, and Dr. McMahon’s study comes to assist us to understand its signifi- 
cance from a legal point of view. The great humanitarian jurist, Francisco 
de Vitoria, in De Indis, written as early as 1532, examines what justification 
the Spaniards might find for their conquests in this Hemisphere. The right 
of a state to increase its strength and its territory by lawful means goes with- 
out saying. Accretions through the action of rivers and prescription may 
give rise to disputes difficult to settle, but the principles are sufficiently clear. 
Similar is the case of discovery and occupation, which is now only applicable 
to the waste places at the poles, and the validity of voluntary cession by 
treaty gives rise to no serious dispute. Not so however when we come to 
conquest or subjection by force of arms. It is true that the greater part of 
the possessions of the states of today has no other derivation, but it is con- 
trary to the principles of any society that one of its members should be given 
the right to despoil his neighbors. Evidently the act of spoliation must be 
condemned unless it be reasonable indemnification for previous wrongdoing. 
In all other cases the seizure of territories or the wresting of rights by one 
state from another is a violation of theircommon law. Yet where this occurs 
the machinery of enforcement is not always capable of protecting the victim, 
and the society of nations is placed ina dilemma. If they follow principle 
and refuse to recognize the new régime in the territory raped from its 
rightful sovereign, the result of this ostracism will be to interrupt or impede 
their commercial and social relations with the region in question and to keep 
open a festering sore of unfriendliness toward the conqueror. This is con- 
trary to the basic requirement of international law that every territory should 
be placed under the sovereign police of a recognized state, and the no less 
important principle that the states in their relations should strive to preserve 
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international peace. It is this paradoxical dilemma which renders the ques- 

tion of conflict as baffling as it is important. The author makes a careful 

examination of the views expressed by the text writers. As a result, he 

finds that they are very far from any agreement (p. 6). 

In the course of his historical survey of the doctrine, Dr. McMahon quotes 

Vattel: 
Every acquisition made in a regular war is, therefore, according to the 
voluntary Law of Nations, valid, independently of the justice of the 
cause and the motives the victor may have in claiming the right to hold 
what he has taken. Accordingly, conquest has been regularly looked 
upon by Nations as conferring lawful title, and such title has scarcely 
ever been questioned. ... (p. 40.) 


Vattel’s view greatly influenced subsequent writings, but it is becoming 
obsolete. In its day this positivist interpretation served, as the author 
points out, to accommodate ‘“‘the practice of both Great Britain and the 
United States and was conveniently adapted by writers of nationalistic 
tendencies in both countries” (p. 42). But we have more recently made 
retribution through the affirmation of the Stimson Doctrine, which refuses 
to recognize the validity of the fruits of conquest. And we have joined 
Great Britain in recognizing as solely legitimate the flimsy governments in 
exile. The issue of this great doctrinal controversy must wait for its solution 
upon the issue of the European conflict. 

The author conveniently divides his study into an historical survey, itself 
divided into three chapters: Theory, Practice, and Modern Opinion. This 
is followed by a study of treaty limitations on conquest, itself divided into 
general multilateral treaties and Pan American treaties. A succeeding 
chapter treats of conquest and non-recognition, which is, in the absence of a 
direct counter-attack to defend the victims of the aggression, the virtual 
sanction for the rule against conquest. In this survey the names of three 
American Secretaries of State should loom large, Blaine, Stimson, and Hull. 
Perhaps we should include Kellogg, whose well-intentioned pact really did 
no more than formulate the existing rule against conquest which has been so 
often honored in the breach. 

In the concluding chapter Dr. McMahon discusses the limitations on 
conquest which today result from the recognition of certain principles, such 
as the Declaration on the Rights and Duties of Nations adopted by the 
American Institute of International Law in 1916; from a large number of 
multilateral treaties, such as the League Covenant, the Briand-Kellogg Pact, 
and the Argentine Anti-War Pact and from certain national policies such as 
“‘non-recognition”’ and ‘‘non-intervention.” In regard to these two policies 
or doctrines he concludes: 


Non-recognition of title by conquest may not be completely effective, 
but its consequences as a precedent loom large in the future develop- 
ment of international law. The policy of non-intervention is perhaps a 
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greater bar to conquest, particularly in the Americas, as may be ob- 
served in the operation of the Monroe Doctrine and the recent non- 
intervention principles accepted by the republics of the American con- 
tinent. (p. 214.) 
The reviewer must, however, emphatically object to the classifying of the 
non-intervention agreement relative to the Spanish Civil War, 1936-1939, 
as a true instance of non-intervention. It was, on the contrary, a conspicuous 
instance of interference. The danger of this departure from principle for 
law-abiding States has been shown by the course of subsequent events. 

The value of this timely study is enhanced by the addition of a bibliog- 
raphy and rather full footnotes. An apparent omission is that the impor- 
tant Stimson Doctrine referred to on pp. 154, 158, 159, and 162 has not been 
added to pp. 73 and 109-10 given in the index. In calling attention to this 
minor defect in the index the reviewer does not wish to detract from his ap- 
preciation of the service rendered by the author in his interesting study of 
conquest. He places us in a better position to face one of the problems of 
settlement whenever the peace settlement shall come: ELLery C. STOWELL 


Reparation at the Paris Peace Conference from the Standpoint of the American 
Delegation. By Philip Mason Burnett. New York: Columbia University 
Press, 1940. 2 vols. pp. xxiv, 1148, 833. Index. $15.00. 

Mr. Burnett has made a notable contribution to the history of the peace 
settlement of 1919. While the two fat volumes bear directly on the repara- 
tion problem, they throw a revealing light on the processes of the peace- 
making, and the difficulties encountered by the negotiators in reaching the 
minimum degree of unity essential to their task. These volumes consist 
primarily of documents, of which there are 1585 pages, along with 183 pages 
of abstracts of the documents, and 157 pages of explanatory comments. 
(78 pages of the abstracts refer to documents which do not appear in this 
collection, and are yet to be published.) There are also other important 
sections, such as a careful bibliographical survey, an ample index, and an 
illuminating foreword by John Foster Dulles, whose collection of documen- 
tary materials was largely drawn upon by the author-editor. The docu- 
ments begin with the German note of August 2, 1914, demanding the right of 
passage for German troops through Belgium, but the bulk of the documenta- 
tion comes out of the immediate period of the peace negotiations, ending in 
June, 1919; and the introductory comments deal exclusively with this period. 
Since the documents are primarily from American sources, the research 
cannot be regarded as definitive on the reparation question; but Mr. Dulles 
is quite justified in saying that, although the French and British have not 
yet published their papers on this subject, there is little likelihood that the 
verdict of history, as expressed in these materials, will be changed, because 
this collection includes an ample sampling of various national viewpoints. 

In seventeen introductory essays the author has provided not only a very 
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helpful guide to the documents themselves, but he has also written a succinct, 
careful and readable account of the way in which the Allied and Associated 
negotiators struggled among themselves to find the answer to highly contro- 
versial questions, such as: (a) the categories of damage to be charged against 
the Central Powers, (b) the amount of reparation to be paid, and Germany’s 
capacity to pay it, (c) the manner of making the payments, and (d) the way 
in which the payments were to be apportioned among the Allies. 

The author agrees with the American experts that the obligation imposed on 
Germany to make ‘‘integral reparation’”’ was not in keeping with the pre- 
Armistice negotiations, which were in terms of repairing the ‘‘damage done 
to the civilian population”’; and he has much evidence to support this view. 

On the origin and interpretation of the “‘war guilt”’ clause (Art. 231), the 
author makes an important contribution. He shows that this fountain of 
so much evil, with its concept of ‘‘causal”’’ or ‘‘moral”’ responsibility, came 
into the text ‘‘as an indirect result of a conflict among the Allies them- 
selves,” rather than as a deliberate attempt to saddle Germany with total 
responsibility for the war. The reparation experts were not, in any case, 
charged with the problem of war responsibility. The subsequent efforts to 
clear Article 231 of its “‘moral”’ taint of war responsibility are shown to have 
been not too successful. 

These important volumes are issued as part of the series, The Paris Peace 
Conference: History and Documents, under the general editorial direction of 
Dr. James T. Shotwell, and published for the Carnegie Endowment for 
International Peace. G. BERNARD NOBLE 


Publicity and Diplomacy. By Oron James Hale. New York and London: 

D. Appleton-Century Co., 1940. pp. ix, 486. Index. $4.00. 

This study, according to the author, is concerned with the medium in 
which diplomats and statesmen work rather than with the details of their 
policies. It is an explanation on a “‘clinical level” of the triangular relation- 
ships between the public, the press, and the small circle of influential and 
technical people customarily described in diplomatic reports as “‘influential 
circles.”” The special field chosen for detailed examination is that of the 
political and public relations of England and Germany. These two Powers 
were selected because they were considered best to “‘represent the two pre- 
World War European systems of government—the parliamentary state and 
the continental bureaucratic state. Moreover, both were highly industrial- 
ized societies, both were economically expansionists, and the history of their 
relations presents a series of problems manifested in crises which lend them- 
selves especially well to analysis” (p. viii). And we may add that these re- 
lations constitute the background of the military and ideological conflict 
which involves the fate and absorbs the breathless attention of the whole 
world today. For the first time in history, during the period under review 
was felt the combined and interrelated and almost unrestricted infiuence of 
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manhood suffrage, of popular literacy, and of the modern newspaper 
press. 

Dr. Hale has organized and presented the results of his thorough and 
arduous research in a manner as readable as it is enlightening. No one can 
fail to be interested in his description of the revolution in the British 
press brought about through the innovations of W. T. Stead and the incursion 
of the Daily Mail. Each of the chapters is headed with a refreshingly appo- 
site quotation reminding us of the genius of the author of the Waverly 
Novels. With a sure hand and bold strokes Professor Hale describes the 
diplomatic events under consideration. In one of these chapter headings 
occurs a statement by Lord Esher, October 1, 1907, which this country may 
well take to heart: ‘‘A nation that believes itself secure, all history teaches 
is doomed.” It is especially grateful to have a subject matter of such in- 
tricacy and detail presented in a style so clear, so vivid, and so engaging. 

The work, on the one hand, gives a consideration of the technical questions 
of news gathering, transmission and publication, editorial and reporting 
personnel, relation of officials to the press, the techniques of informing and 
influencing the press, and, on the other hand, gives us a connected and 
accurate account of the important events in the period under investigation. 
In the final chapter, which is rather a termination than a conclusion, the 
author describes the mobilization of opinion in July, 1914, and gives this 
description of the causes determining England’s declaration of war against 
Germany: 


How did it come about that in one short week the British government 
and the greater part of the newspapers moved from neutrality to inter- 
vention? In other words, the old question—Why did England enter the 
war? For purposes of analysis it is assumed that the ultimate decision 
was made by the influential. The mass electorate had no opportunity to 
register its views; there were no public opinion polls for the discovery of 
the obvious. Asa matter of fact, all governments in the crisis functioned 
automatically, subject of course to influence and pressure from imme- 
diate centers of power. Those centers of power in England, those groups 
in a position to bring direct influence to bear, we may list as follows: 
the foreign office, the military and naval authorities, the City, the parlia- 
mentary groups, and finally, the newspaper press. All of these authori- 
ties of opinion, skill, and wealth had spokesmen in the cabinet; and 
there all views and opinions came to a focus, and there ultimate decisions 
were made. In both England and Germany final executive action was 
taken in a small council of leaders, not in the forum of parliament 
(p. 455). 


Dr. Hale notes that three studies have recently appeared in this field of 
politics and diplomacy, but because of the advanced stage of his manuscript 
he was unable to benefit from them. The works mentioned are: R. J. Sontag, 
Germany and England, 1848-1894 (New York: D. Appleton-Century Co., 
1938); E. Malcolm Carroll, Germany and the Great Powers, 1866-1914 (New 
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York: Prentice-Hall, 1939); and Pauline R. Anderson, Background of Anti- 
English Feeling in Germany, 1890-1902 (Washington: American University 
Press, 1939). He also states that Chapter X of his own study is a summary 
of his earlier volume, Germany and the Diplomatic Revoluiion, 1904-1906 
(Philadelphia: University of Pennsylvania Press, 1939). 

In a work of such value and interest, it is perhaps ungenerous to suggest 
that a critical bibliography would have added greatly to the author’s con- 
tribution. A list of biographies of editors and newspaper correspondents 
would be of assistance to further research in this field. A critical bibliogra- 
phy is one of the greatest services an investigator can render. No doubt it 
requires courage, for it places the author on the firing line where he will be 


the target for many a shaft. eg ee 


Suez and Panama. By André Siegfried. Translated from the French by 
H. H. and Doris Hemming. New York: Harcourt Brace & Co., 1940. 
pp. 400. Index. $3.00. 

This is a most readable and timely book. The student of international 
affairs will find it interesting and informative, though it is not a treatise on 
the legal problems connected with the two Canals. It is fitting that such a 
volume should be written by a Frenchman, and particularly by one who 
knows so well the nations which have dominated to such an extent works 
that were intended to glorify France. To a remarkable degree the spirit of 
De Lesseps marches through these pages. Still, M. Siegfried is fair to all. 
The realities of the political and mercantile situations are fully appreciated, 
yet the author concludes that the Canals “‘being of world-wide importance 

. cannot be submitted to nationalistic solutions.” Is there not a ques- 
tion, however, whether nations who may be using the Canals as means of 
building up military strength in order to destroy peaceful nations, even the 
administrators of the Canals, should be permitted unrestricted usage? 

The book divides attention equally between the two Canals, and in each 
part one-half of the space is devoted to historical background. The re- 
mainder is taken up with a description of the operation of the Canals, traffic 
and trade through them, their importance to world trade, and their place in 
military strategy. The Suez administration is depicted as truly interna- 
tional, while ‘‘the régime responsible for the Panama Canal does not even 
try to keep up the appearance of internationalism.”’ Bunau-Varilla is given 
more credit for determining the American decision to adopt the Panama 
route than other studies of that particular topic support. The comparison 
of the two Canals brings out the advantages of the grant in perpetuity 
obtained by the United States for the Panama Canal Zone over against 
the concession for the Suez expiring in 1968. Likewise illuminating is the 
review of the positions of Egypt and Panama in the order of things produced 


by the existence of the waterways. 
NorMAN J. PADELFORD 
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The St. Lawrence Seaway. By F. N. Menefee. Ann Arbor: Edwards 

Brothers, Inc., 1940. pp. xvi, 325. Index. $2.50. 

Just recently it has become apparent that President Roosevelt will again 
request the Senate to agree to a treaty with Canada for the development of 
power and navigation in the St. Lawrence waterway. So again the question 
has been raised as to whether or not the project is feasible both from an 
engineering and an economic point of view. Addressing himself to the 
problem, Mr. Menefee has written a careful and conscientious study. 

Noting first the early history of the St. Lawrence seaway, he then turns to 
the physical characteristics, and the diplomatic history of the project, with 
a rather complete chapter on the Chicago drainage canal inserted to throw 
light on the problems involved. The core of the book is in the last two 
chapters on ‘engineering estimates’? and ‘“‘economics”. Maps, charts, 
tables and illustrations are employed to good advantage. 

An excellent bibliography, as well as the contents of the volume, shows 
that the author made use of all available sources of information and em- 
phasizes the need of further study of the St. Lawrence project. The expendi- 
ture involved will be at least three quarters of a billion dollars, and the 
whole problem should be considered from every angle before final approval 
is given the treaty. Even upon the engineering side, a careful study, such 
as Mr. Menefee’s, shows certain gaps. For example, if the seaway is to have 
a depth of 27 feet, and the St. Clair and Detroit rivers are dredged to that 
depth, what will be the effect on the water levels of Lake Michigan and Lake 
Huron? Those rivers have in recent years been dredged to a depth of about 
twenty feet, but to increase the depth by seven more feet might lower the 
level of the two great lakes above to such a degree that harbors and harbor 
facilities would be destroyed, and much resort property damaged, if not 
made valueless. 

Mr. Menefee rather passes over the argument made by certain earlier 
students of the subject that a 27-foot depth for the waterway would be 
inadequate in view of the tendency of building new cargo ships with greater 
size and draft. In 1890, the Suez Canal with a 25-foot depth was found 
inadequate and has since been dredged to forty feet, and the tendency is 
towards building larger cargo vessels. An examination of recent issues of 
Marine Engineering indicates that few cargo vessels with less than a 27-foot 
draft (in sea water) are now being built. The study by Moulton, Morgan 
and Lee states that in their opinion a 27-foot channel would be obsolete by 
the time the project is completed. Mr. Menefee disagrees, but his argument 
is not wholly convincing. 

There are also some other places where Mr. Menefee’s economic discussion 
is open to debate, but this fact is due to lack of economic data upon which 
either Mr. Menefee or anyone else can depend. Lack of economic research 
leads to discussion in the realm of theory, and where a romantic picture such 
as a great inland waterway into the center of the continent is involved, 
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theory is apt to be colored by wishful thinking. The expenditure of some 
thousands of dollars by the government in economic research might result 
in the saving of millions. But in the absence of such a study, the volume 
under review ranks along with one by Wright and the one by Moulton, 
Morgan and Lee as the outstanding contributions to our knowledge of the 
problem. H. KetcHam 


Haiti and the United States, 1714-1938. By Ludwell Lee Montague. 
Durham: Duke University Press, 1940. pp. xiv, 308. Index. $3.00. 
Now that the importance of the Caribbean and its island outposts in 

American defensive strategy has become generally and acutely recognized, 
peculiar timeliness attaches to Mr. Montague’s history of diplomatic rela- 
tions between Haiti and the United States. Moreover, his book is the first 
scholarly, reasonably thorough, and fairly well-proportioned study of the 
entire period of Haitian-American relations. An outstanding merit of this 
narrative is that it is consistently related, on the one hand, to the character- 
istics and internal vicissitudes of the negro republic and, on the other, to 
conditions and feelings in the United States. While the study, as would be 
expected, deals with changing official aims and with diplomatic methods and 
results, it gives adequate treatment also to concrete economic, commercial, 
financial, and strategic situations. 

About two-thirds of the text is devoted to the period before 1908. The 
remainder deals with subjects that are more fully treated elsewhere, but 
no more accurately or fairly—‘“‘dollar diplomacy”’’, intervention, the Ameri- 
can occupation and withdrawal, and, finally, the “‘good-neighbor’’ policy. 

The author’s conclusions are indicated in the closing paragraph, as follows: 


That the restored government of Haiti fully appreciates this situation 
[the priority of strategic needs in American policy] and the identity of 
Haitian and American strategic interests is indicated by the fact that it 
has accepted American naval use of the harbor of Gonaives (without 
ceding its sovereignty there) and by its proposal of a formal mutual 
assistance pact between the United States and the three Antillean re- 
publics. In these developments it may appear that friends and allies 
are better won by favor than by force. 


The book is based on a competent appraisal of American and foreign, 
including the available Haitian, sources. It is carefully documented, well- 
written, and readable. Its brevity will commend it to those who desire to 
obtain the essential facts quickly and easily. Appended are a bibliography 
of works cited and a satisfactory index. ArTHUR C. MILLSPAUGH 


Gustav Stresemann. His Diaries, Letters, and Papers. Ed. and tr. by Eric 
Sutton. Vol. III. New York: Macmillan Co., 1940. pp. vi, 636. 
Glossary of names. $6.50. 

The third and final volume of the Stresemann papers is the subject of this 
review. The last three years of Stresemann’s life is covered, extending 
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from September, 1926, to October, 1929. From a few days after Germany’s 
admission to the League of Nations to the passing of Germany’s foremost 
collective security advocate, the story of the development of German-Euro- 
pean collaboration, its zenith and decline is set forth in the form of entries 
from Stresemann’s diary, his correspondence, and his diplomatic papers. 
The work embraces five major parts: Germany among the nations; changes 
in home and foreign policy; new paths of foreign policy; attitude toward the 
life of Stresemann’s country and people; and the final stage of conflict. 

One of the most striking parts of the volume is the account of the Strese- 
mann-Briand conversations at Thoiry, September 17, 1926, with which the 
book opens. Briand pressed for information about Germany’s military 
training plans, which Stresemann dismissed as a revival of the old German 
army spirit, with little contemporary significance. Stresemann demanded 
some commitment as regards the progressive adjustment of the Rhineland, 
reparations, and Saar Basin questions. Briand agreed in principle, but 
reserved final agreement on these points. Had their two minds met more 
fully at Thoiry, and had the time been opportune, this interview might well 
have been a decisive factor in Franco-German relations. 

Another important incident was Stresemann’s visit to Poincaré on August 
27, 1928. Stresemann complained of Poincaré’s public declaration that 
German professors were dominated by a spirit of revenge against the allied 
governments; Poincaré condemned outbursts in Germany in favor of 
Anschluss, which Stresemann explained as Germany’s attempt to find her 
“lost soul’’; both agreed on the attitude of the United States as an impedi- 
ment to the Reparations settlement, and both found fault with the American 
way of life. The purpose of the interview—the conclusion of a Franco- 
German rapprochement—remained unattained. 

An intriguing proposal, made by President Lébe of the Reichstag, con- 
cerned the transfer of the League of Nations from Geneva to Vienna. A 
number of people have expressed the view that the preservation of Vienna’s 
position in Europe through its being the seat of the League would have held 
Germany in check, and would have preserved the Central-European settle- 
ment, which depended on the League for its permanence. To Stresemann, 
however, the surrender of the essentially German character of the city for 
a League city would doubtless have prevented the uprisings in behalf of 
Anschluss. 

In his campaign for reélection to the Reichstag, Stresemann attempted to 
speak in Munich in defense of his foreign policy, on April 24, 1928. The 
disturbances of the Hitler adherents compelled a dismissal of the meeting. 
It was against this turn in the tide of German political events which Strese- 
mann worked unceasingly to prevent. 

The above are merely a few illustrations of the important situations in 
world diplomacy covered by this book, many of them revealed for the first 
time. The volume is a fitting close to the most valuable of all post-war 
diplomatic papers. CHARLES E. MARTIN 
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Le Quai D’Orsay, son Personnel, ses Ruages, ses Dessous. By Paul Allard. 

Paris: Les Editions de France, 1938. pp. 234. Fr. 18. 

M. Allard has stated that the purpose of this remarkable little book is to 
ascertain if French diplomacy with the members of its staff and the instru- 
ments placed at its disposal is capable of meeting the requirements imposed 
upon it by the new order in Europe, and to examine whether the Quaz 
D’Orsay is capable of directing French policy in this novel situation towards 
the destiny which lies before it. The author proceeds to describe the or- 
ganization, methods, and technique of the Foreign Office in a most readable 
manner and with a lightness of touch which is truly French. At the same 
time the reader never for a moment loses confidence in his thorough grasp of 
his subject and his mastery of every detail. He adds to this constructive 
criticism of the organic structure and technical methods of French diplomacy 
a critical examination of the recent foreign policy of his country. 

In what he calls the ‘Panorama of the Quai D’Orsy” M. Allard criticizes 
the lack of any adequate information service to keep the officers in the field 
informed of important discussions which should influence their course of 
action. He notes the disorganization of the archives, separated as they are 
into several different depots. All in all he conveys the impression of an 
institution of arrested development. He devotes especial attention to the 
‘Section of the Press” and to French and foreign propaganda. The actual 
procedure and methods of French diplomacy are discussed in regard to the 
disastrous events preceding and including the Munich settlement. He also 
goes into the episode of the subsidy accorded to Hitler. 

In his conclusion M. Allard turns aside from the consideration of French 
diplomatic methods and procedure to discuss French foreign policy. He 
criticizes severely France’s adherence to her traditional policy and binding 
herself to a past which she knows not of—a policy which has brought about 
rivalry with a more populated and more industrialized nation; has led to a 
race in armaments ruinous to Europe; has resulted in successive humiliations 
and the necessity of relying on the strength of others; and finally has handed 
over to England the direction of her course of action and the fate of France 
(p. 231). He argues that France should give up the idea of military grandeur 
and prestige, and, avoiding the cycle of daily disputes, help to establish 
European peace upon the basis of a new European statute. Toa Frenchman 
who held such views in 1938 the course of subsequent events must have 
come mais un peu tard—to give them a tragic confirmation. 

Evuery C. STOWELL 


The United States of Europe. By Alfred M. Bingham. New York: Duell, 
Sloan & Pearce, 1940. (2nd printing). pp. x, 334. Index. $2.50. 
The author of this book is editor of Common Sense. He attaches special 

importance to the economic bases of peace in Europe, as indicated by chap- 

ters on “‘Capitalism or Socialism”, ‘‘Making Money Behave”’, ‘Can Trade 
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Be Freed?” and ‘‘To Regulate Commerce Among the Several States.”’ His 
key chapters are entitled, “‘The United States of Europe”, “World Or- 
ganization”’, and “‘Who Will Make the Peace?”’ 

The author sees real possibilities of solving many international economic 
problems by means of cartels and ‘“‘mixed economy” where government and 
private capital may be associated under various degrees of ownership and 
control. He enumerates some twelve commodities recently made the sub- 
ject of international cartels. The advantages of a World Trade Commission 
and international investment agencies are set forth. He would have the 
Bank for International Settlements promote a world-wide monetary system. 

Addressing himself directly to the problem of the United States of Europe, 
Mr. Bingham states that ‘‘it is widely recognized now that what is needed is 
both a United States of Europe—a political federation in which the states of 
lSurope give up certain essentials of their national sovereignty—and a set of 
world-wide institutions, chiefly for economic purposes” (p. 245). Britain 
should be a part of the European federation which should have a federal 
army and substantial disarmament. There should be a European Colonial 
Administration. Foreign relations control should be centralized and some 
tax power should be vested in the union. There should be a Council of 
States and a Council of Nationalities. Three possible legislative bodies are 
recommended, v7z., one representing cultural and ethnic groups, one repre- 
senting states, and one representing population (p. 261). Courts of migra- 
tion would guarantee individual rights as affected by federal citizenship. 
Federal citizenship, along with state citizenship, is proposed. A capital city 
might be set up on the Rhine, just north of Basle, Switzerland, at the junc- 
ture of France, Germany, and Switzerland. Regional federal structures 
within the wider European Federation should be allowed, possibly for the 
Scandinavian countries and the Balkans. 

Under the heading ‘“‘ World Organization’’, the author proposes a World 
Trade Commission with divisions on Cartels, Raw Materials and Tariffs. 
He would continue the League of Nations for the purposes of promoting 
regular conferences, and for the integration of international administrative 
agencies and the codrdination of economic planning and reconstruction. 
If necessary to secure the membership of the United States, Japan, and 
Soviet Russia, the Covenant provisions for peaceful settlement should be 
amended. The European Federation could be accommodated to the League, 
and each would deal with its own sphere of action. The mandate principle 
should be continued and some of the backward peoples could be mandated to 
‘Europe as a whole”’ rather than a single nation. There should be set up 
by the League a Commission on Migration and Population Problems. 

The author turns attention to the arguments favoring the entry of the 
European States into a Federal Union. He concludes with a chapter on the 
responsibilities of the United States toward the problems of Europe and the 
world and suggests that the people of the United States have an inescapable 
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responsibility to participate in the reconstruction of Europe, since ‘‘a bold 
American initiative in the organization of peace—entails tremendous stakes 
for gain as well as loss. No human enterprise ever promised more’”’ (p. 323). 
Mr. Bingham’s book shows evidences of careful and discriminating 
thought. Its chapters contain many suggestions that push forward and 
outward the areas of newer and untried steps for peace and reconstruction. 
It is decidedly a worth-while volume. J. EuGENE HARLEY 


League Reform. An Analysis of Official Proposals and Discussions, 1936- 
1939. By S. Engel. Geneva: Geneva Research Centre; New York: 
Columbia University Press, 1940. pp. 282, including bibliography. 
80¢; Sw. fr. 3.50. 

In this study, carrying an introductory editorial note by Pitman B. Potter, 
Director of the Geneva Research Centre, Mr. Engel analyzes the various 
official proposals and the relevant discussions relating to the reform of the 
League of Nations. (An earlier publication, Geneva Studies, Vol. X, No. 6, 
containing a survey of reform proposals viewed from a juridical-technical or 
drafting point of view, was prepared by Professor Hans Kelsen.') As a 
basis for appreciation of the more recent plans for League reform, Mr. 
Engel reviews the proposals for reform and the attempts at reform from 
1920 to 1935. 

The various reform proposals in the period studied, 7.e., dating from the 
Italo-Ethiopian crisis, center around questions of sanctions, revision of 
treaties, “‘peaceful change”’, military and moral disarmament, economic and 
financial coéperation, separation of the Covenant from the peace treaties, 
internal reorganization of the League, improvement of the technique of 
peaceful settlement, universalizing the League and extending its sphere of 
collaboration with non-member nations. The work of the Bruce Committee 
is discussed. The reports by Lord Cranborne for the Committee of Twenty- 
Eight relating to League universality and other problems are usefully re- 
viewed. The protocol for the separation of the Covenant from the peace 
treaties is given attention. 

For those who wish ‘‘a league’’, “‘the League”’, ‘“‘a revised League”’, or 
‘“‘a revitalized League’’, this concluding observation by Mr. Engel should be 
of interest: 


It will always be necessary to consider and solve the question as to the 
composition of such organisation, its relationship with non-members, 
the composition and functions of its organs, the prevention of war be- 
tween and against its members, the settlement of disputes between them, 
the upholding and also peaceful changing of their territorial and other 
status, the enforcement of their common obligations and, in general, all 
sorts of co-operation among them. 


Mr. Engels’ study provides a useful summary of reform plans with the 
1 Reviewed in this JournaL, Vol. 34 (1940), p. 758 
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necessary documentation. It will serve the needs of those interested in the 
revitalization of the League. J. EUGENE HARLEY 


Giurisprudenza Comparata di Diritto Internazionale Privato. Vol. V. Ras- 
segne di Giurisprudenza: Belgio, Germania, Gran Bretagna, Danzica, 
Romania. Edited by Salvatore Galgano. Rome: Istituto Italiano di 
Studi Legislativi, 1939. pp. viii, 380. Index. L. 180. 

This volume on Comparative Judicial Decisions on the Conflict of Laws 
deals with the law of Belgium (for the year 1937), Germany (for the year 
1933), Great Britain (for the years 1935-1936), the Free City of Danzig 
(for the year 1938), and Rumania (for the years 1932-1935). The Belgian 
cases, 29 in number, were selected by Professor Van Houtte of the Univer- 
sities of Ghent and Liége; the German cases, 84 in number, by Professor 
Rheinstein of the University of Chicago; the English cases, 32 in number, 
by Dr. Schoch of Cambridge, Mass.; the cases of the Free City of Danzig, 
two in number, by Dr. Hans Reiss, Councilor of the Supreme Court of the 
Free City; and those of Rumania, 18 in number, by Dr. Mircea Possa, 
Councilor of the Rumanian High Court of Justice. The vast majority of 
cases, other than the German and English, give only the legal doctrines 
laid down by the courts without any statement of facts or the reasoning of 
the court. The opinions of the courts are reproduced in their original text 
in three of the Belgian cases, in nineteen of the German cases and in 23 
of the English cases. 

The cases selected present a great variety of interesting problems, too 
numerous to mention. Some idea of the diversity of the subject-matter 
may be glimpsed from the list of the English decisions, which deal, among 
others, with questions of jurisdiction (service out of the jurisdiction, juris- 
diction over foreign corporations, injunctions, divorce), contracts (for per- 
sonal services, insurance, carriage by air, voluntary undertaking to pay 
money), arbitration, bankruptcy, domicile, family law (marriage, removal 
of infants out of the jurisdiction by mother), foreign corporations, maritime 
law, trade marks, succession and administration of estates. 

Most of the cases contain valuable annotations. Of the more extensive 
notes, those on Belgian law, contributed by Professor Satter of the Univer- 
sity of Vienna, are in German. Those relating to German law, some of 
which are very comprehensive, were prepared by a number of German and 
Italian authors, Dr. F. Eckstein, Dr. Georg Melchior, Professor Miele of the 
University of Pisa, Professor Rheinstein, Professor Scerni, and Dr. Richard 
Fuchs. These are given in Italian, followed by summaries of the notes in 
Italian, French and German. Of the eighteen notes written on the English 
law, Dr. Schoch furnished seventeen. All of these notes are in German. 
The notes on Rumanian law, eleven in number, were written by Mr. Possa 
and appear in French. 

Those having a reading knowledge of Italian and German will find this 
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volume very rich in source material on comparative conflict of laws, with 
impressive notes by distinguished writers in this field. Those having a 
reading knowledge of French will find some interesting reading on Ruma- 
nian conflict of laws. No provision is made for those familiar only with 


English. 
8 ERNEST G. LORENZEN 


Travaux du Comité Frangais de Droit International Privé. Cinquiéme Annéc, 

1937-1938. Paris: Librairie Dalloz, 1939. pp. iv, 157. Fr. 30. 

This volume contains a verbatim account of the meetings held by the 
French Committee on Private International Law, consisting of 120 experts, 
in 1937-1938, the fifth year of its existence. The committee was organized 
for the purpose of promoting the scientific and practical aspects of the 
French conflict of laws. The topics under discussion during the year 1937 
1938 remind one of the fact that the subjects of nationality and the status 
of foreigners are deemed in France to fall within the scope of private inter- 
national law, being commonly dealt with in books and courses on the sub- 
ject. Of special interest to American readers are the reports and discussions 
dealing with contracts in general and with insurance contracts in particular. 
The former was presented by Professor Batifoll under the title of ‘The 
Profit Which May be Derived in France from the Rules of American Con- 
flict of Laws Relating to Contracts.” Professor Batifoll had made a com- 
prehensive investigation in this country into our conflict rules governing 
contracts, in connection with a comparative study, which has since been 
published. (See Batifoll, Les Conflits de Lois en Matiére de Contrats, 
1938.) In his remarks before the French committee, he limited himself to 
some elementary observations on our law, with emphasis upon the rdle 
played by the autonomy doctrine. The French courts have purported in 
the past to support the autonomy theory, according to which the intention 
of the parties controls in the matter of contracts, with practically no judicial 
restraint excepting the one imposed by the requirements of l’ordre public. 
With respect to life insurance contracts, however, the French Court of 
Cassation, in 1931, took the position that French law governed impera- 
tively all contracts to be performed on French territory, a view finding 
subsequent confirmation in French legislation. The result is that the 
autonomy of the will plays today no part in the French conflict of laws 
governing insurance contracts. Some of the speakers discussing the French 
law seemed to feel that the French law had become too strict, leading to 
evasions by the execution of insurance contracts in foreign countries and 
submission to the jurisdiction of the foreign courts. Professor Niboyet was 
of the opinion that the committee might well undertake a thorough inves- 
tigation of the French decisions in order to ascertain whether the courts were 
giving up the principle of autonomy with respect to contracts in general, 
following some new orientation. 
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INSTITUTE OF PacitFIc RELATIONS INQuIRY New York: Interna- 

tional Secretariat, Institute of Pacific Relations, 1940. 

Japan’s Emergence as a Modern State. Political and Economic Problems 
of the Meiji Period. By E. Herbert Norman. (pp. xvi, 254. Selected 
bibliography on Meiji Japan; list of works in western languages; glossary, 
and index. $2.00.) In presenting this volume to the reading public, the 
Institute of Pacific Relations Inquiry Series offers one of its largest and best 
contributions to an understanding of Far Eastern problems. The book 
attempts a description of Japan’s rapid rise as a world power and as an 
industrial giant after the Meiji restoration of 1868. It deals chiefly with 
the events of the Meiji period, and closes with the period of the Russo- 
Japanese War. After an excellent introduction which blue-prints the re- 
maining chapters, Mr. Norman writes of the background of the Meiji 
restoration; of the facts and events of the Restoration itself; of Japan’s early 
industrialization; of the agrarian settlement and its consequences; and 
finally of parties and politics of this period. One will search in many places 
to find a more concise, more complete, and more authoritative account of the 
Restoration itself, and its background. It is a contribution of highest value, 
considered on historical grounds alone. 

The author wisely divides the development of Japan into the three sig- 
nificant functional fields of industry, agriculture, and politics. Each dis- 
cussion here is complete within itself, yet neatly integrated with the general 
theme running through the volume. The careful and extended footnotes, 
together with the several bibliographies at the close of the book, give some- 
thing of a key to the careful scholarship and painstaking effort which have 
gone into its preparation. It is a ‘‘should”’ book for every student of Far 
Eastern affairs, and a ‘‘must”’ book for every student of Japan’s politics 
and diplomacy. 

A foreword by the Secretary-General of the Institute of Pacific Relations, 
explaining the research policy of the Institute, appears at the front of the 
book. The same foreword appears in each of the Inquiry publications, 
varying here and there as to title, author, and research advisers. The book 
is its own best justification and explanation. An explanation of its purpose 
by another explains nothing; and may well confuse rather than guide the 
author. However, the statement is an excellent one as regards the general 
research pattern and the réle this book is to fill within that pattern. 

Government in Japan. Recent Trends in its Scope and Operation. By 
Charles B. Fahs. (pp. vii, 114. Bibliographical note and index. $1.00.) 
Supplementing the excellent work of Mr. E. Herbert Norman on Japan's 
Emergence as a Modern State, Dr. Fahs, of the chair of Oriental Affairs at 
Pomona College, has written this useful book on recent Japanese govern- 
mental activities, which, in the main, deals with expansion into the eco- 
nomic, social, and financial fields, and with reorganization along political 
and administrative lines. 
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In a carefully worded introduction, the author suggests the general prin- 
ciples which underlie his work. For one thing, he states that the Japanese 
have recognized economic regulation as a legitimate function of govern- 
ment. One would naturally inquire whether regulation in behalf of eco- 
nomic betterment of the masses would receive the same approval as regula- 
tion to wage a war of conquest. Another statement is that the Japanese 
Constitution is flexible, imposing no restrictions on effective economic 
control. Should the direction of control be that of a socialist or com- 
munist economy, would not constitutional restraints be found to prevent it? 
One can readily accept the theory of flexibility on the part of the Japanese 
Constitution so long as all regulation in the economic field is within the 
ambit of action approved by the army or navy, the bureaucracy, or the 
merchant princes. 

The most significant section of the book is Part I, which sets forth the 
expansion of governmental responsibilities into the fields of foreign trade 
promotion and regulation; economic recovery and security; overseas de- 
velopment; national defense; social welfare; and finance. This penetration 
demonstrates the government’s control over the sinews of war, and over 
collateral matters growing out of their regulation and control. The second 
part deals with political and administrative changes in the fields of public 
administration, legislation, executive procedure, and in the education and 
propaganda fields. These changes appear to be a reflection of crisis govern- 
ment and the war economy now prevailing. 

The author concludes that the factors directing Japan’s course are world- 
wide and not local in character. Evidences of this universal character are 
to be found in the events which preceded continental expansion on the 
Asiatic mainland. Accordingly, the attempt to explain Japan’s policies as 
due to ‘‘militarism” and “totalitarianism” is a mistaken one. This is a 
comforting thesis, well argued, soundly illustrated, and fully documented. 
The only question in the reviewer’s mind is whether the author has not made 
out too good a case for a highly controversial thesis. 

Japan's Industry: Its Recent Development and Present Condition. By 
G. C. Allen. (pp. xii, 124. Index. $1.00.) The author of this study, a 
professor of economic science at the University of Liverpool, and formerly a 
teacher in the Nagoya Commercial College, declares that its purpose ‘‘is to 
examine the present condition of Japanese industry and to estimate the 
probable future line of development.’”’ Its chief concern is the ‘‘impact of 
the present Sino-Japanese war on Japan’s industrial structure.’ Accord- 
ingly, it taps the present economic scene, and ventures into the doubtful field 
of economic prophecy. In fulfilling the above-named prescription, Professor 
Allen reviews industrial tendencies, 1929-1936; charts Japan’s economic 
policy, 1929-1936; describes Japan’s technical efficiency in the industrial 
field; defines the relation between the present war in the Far East and 
Japan’s industries; describes war-time control over industry; suggests the 
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main outlines of foreign policy; and finally, with the dexterity of a tight-rope 
walker, makes some predictions which, being in the category of ‘‘either-or’’, 
involve no risks. Twenty-eight statistical tables are used to illustrate the 
author’s facts and conclusions. Little seems revealed in this small book 
which has not already appeared, in one form or another, in the Japanese 
journals of economics and commerce, and in the earlier data papers of the 
Institute of Pacific Relations. Perhaps the best part of the book is that 
which deals with Japanese industrial and technical efficiency. For a couple 
of years, this volume will be of some interest and utility. It has little 
permanent significance. 

The Problem of Japanese Trade Expansion in the Post-War Situation. 
By Miriam 8. Farley. (pp. xii, 93. Tables and index. $1.00.) The 
author of this cloth-bound pamphlet is a research associate of the Institute of 
Pacific Relations. In a running account of Japan’s trade expansion prob- 
lems, the book deals first with the effects of the war on Japanese foreign 
trade, and finally with the problems of post-war adjustment. The widely- 
known and circularized effects of the Sino-Japanese war on Japan’s foreign 
trade are faithfully set forth in the traditional manner, with strong reliance 
on the contemporary journals and financial reports from Japanese sources. 
The author’s contribution is clearly that of selection and arrangement of 
facts. The suggestions concerning Japanese post-war trade problems, while 
interesting, do not reveal the analysis of the trained economist, or the practi- 
cal tendencies of an experienced business man. One is assured that Japan’s 
problems will be ‘‘serious” and ‘“‘pressing”. The terms used and conclu- 
sions drawn are too general and indefinite to leave the reader with a clear idea 
as to what may happen to Japan’s foreign trade, and why. This pamphlet 
is a satisfactory data paper for conference study purposes. It cannot be 
ranked as research in the scholarly sense. 

The Chinese Army. Its Organization and Military Efficiency. By Major 
Evans Fordyce Carlson. (pp. xii, 139. Appendix and index. $1.00.) 
To the layman who has been confused by the rival claims of Japanese and 
Chinese military prowess in the present Sino-Japanese war, and more espe- 
cially by the excessive claims of the partisans of China or Japan, of Occi- 
dental race, this handbook of information by Major Carlson will be most 
welcome. The author is not an arm-chair soldier. A military man by pro- 
fession, he has observed the progress of the Chinese army for 13 years, and 
has had practical experience with the army in the field for upwards of three 
years. All important subjects are considered, even though briefly. These 
include: the military geography of China, the army’s historical background, 
army organization, the Kuomintang armies, the Eighth Route Army, Man- 
churian volunteers, aviation, medical service in the army, war finance, sup- 
plies, and military operations. In a concluding chapter the author gives 
much credit for China’s awakened consciousness to the just and kindly 
leadership of Chiang Kai-shek, their military leader. Of special significance 
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are the chapters on army organization, the Kuomintang armies, the Eighth 
Route Army, and aviation. An appendix by Wang Yu-chuan, a young 
Chinese historian, setting forth the organization of a typical guerrilla area in 
South Shantung, closes this valuable book. 

British Relations with China: 1931-1939. By Irving 8. Friedman. (pp. 
xvi, 255. Appendix, selected bibliography, and index. $2.00.) The pro- 
fessor of government at Brooklyn College, whose research apprenticeship 
was that of research associate for the Institute of Pacific Relations, has 
filled a serious hiatus in recent relations between China and Great Britain. 
The result is a better study than usually derives from the planned and regi- 
mented research activities of an institutional body. Professor Friedman 
covers the Manchurian crisis of 1931-1933; the Leith-Ross mission; the 
beginning of the Sino-Japanese war; the Shanghai, Nanking, and South 
China incidents; and the outbreak of the European war. A recapitulation 
and conclusion deals mainly with the impact of the war on British foreign 
policy. Of special interest is the author’s fair and carefully documented 
discussion and appraisal of Britain’s part in the Manchurian crisis. While 
citing the general opinion that the United States could only be relied upon 
for moral support, he concludes ‘‘that whatever were the motives of British 
policy, Britain's actions during this period were on the whole favorable to 
Japan rather than to China.”’ Recently disclosed evidence affirms this judg- 
ment. (See Amerasia, November, 1940, p. 420.) For recent and contem- 
porary material, the volume is well documented. The author’s conclusions 
are balanced and fair. A helpful appendix includes documents of the first 
importance. 

Australia’s Interests and Policies in the Far East. By Jack Shepherd. 
(pp. xiv, 212. Index. $2.00.) The author of this comprehensive volume 
on Australia’s Far Eastern policies was formerly a lecturer in history at the 
University of Sydney, and was Secretary of the Australian Institute of 
International Affairs. An introductory chapter on historical background 
reviews the main facts in connection with Chinese and Japanese immigra- 
tion, the determination of a ‘‘white Australia” policy, trade relations with 
the Far East, and the problems of Pacific mandates, the demand for racial 
equality, and collective security in the Pacific. The effects of the world 
depression, 1930-1935, as they reacted on Far Eastern trade relations cover 
a second section. Japanese competition with British textiles is given spe- 
cial attention. The period 1936-1937 was dominated by the ‘Trade 
Diversion” policy. At bottom, this policy planned the diversion of a part 
of Australia’s import trade in order to increase the export of primary prod- 
ucts, to expand secondary industry, and to stimulate rural and industrial 
employment. It was to be put into effect by a licensing system and by 
higher customs duties. Such a policy would discriminate between customer 
countries and would react most unfavorably against Japan. The internal 
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dispute over this policy, and Japan’s attitude toward it, are described in a 
fascinating manner. Political and economic aspects of Australia’s rela- 
tions with the Far East during the Sino-Japanese war bring the volume to 
a close. Only here can Australia’s policies be found in convenient and 
definite form. 

New Zealand’s Interests and Policies in the Far East. By Ian F. G. Milner. 
(pp. xii, 131. Appendix and index. $1.00.) This monograph deals with 
an almost wholly new subject, treated independently of New Zealand’s 
domestic and constitutional affairs. Historical background prior to 1930 
includes relations between New Zealand and Britain, early political con- 
tacts between New Zealand, on the one hand, and China and Japan on the 
other; and a consideration of the Dominion’s defense policy. The period 
1930-1935 covers an admixture of political and economic relations. The 
economic phases refer to the depression in New Zealand, trade with Canada 
and Japan, and imports and exports from and to the Far East. The politi- 
cal phases concern the Manchurian crisis, the press and public opinion, 
‘good will’? missions, and problems of defense. The acute economic 
problems, especially growing out of trade with Japan, 1936-1939, doubtless 
comprise the most important section of the study, save the last. Finally, 
the relation of New Zealand to the Sino-Japanese conflict during the years 
1937-1939, is set forth in clear, intelligible terms. This is a worthy account 
of a subject which has deserved more and earlier attention. 

German Interests and Policies in the Far East. By Kurt Bloch. (pp. 
xiv, 75. Index. $1.00.) A German economist, for several years economic 
adviser to the National Economic Council of the Chinese Government, has 
set forth, in very brief compass, Germany’s relations, political and com- 
mercial, with the major countries of the Far East. The author first de- 
scribes the relations between Germany, China and Japan before the World 
War, and gives brief notice to the course of the World War and its aftermath 
as regards Germany’s Far Eastern interests. The net result was the substitu- 
tion of Japan for Germany, both in the matter of territorial possessions and 
leases, and political and commercial influence. Following the World War, 
Germany’s contact with the Far East, according to Mr. Bloch, extended to 
the following: influence in China’s military organization; Germany’s 
oriental trade relations to 1931; German concerns from the Mukden incident 
to the Sino-Japanese war; her trade relations with Southeastern Asia; 
German shipping in the Far East; and, finally, German colonies in the 
Pacific. With German interests in the Far East reduced to a minimum 
during the period surveyed, the author has maintained a consistent thread 
in a minor development. What rich accretions the European war will 
make in a possible future revision! 

American Policy in the Far East: 1931-1940. By T. A. Bisson. (pp. 
xii, 162. Documents and index. $1.25.) The author of this contemporary 
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study in American foreign policy is the expert in Far Eastern affairs for 
the Foreign Policy Association. An introduction deals with the attempts 
of the United States to establish and maintain the Open Door policy. 
Beginning his main thesis with the important Manchurian crisis of 1931- 
1933, Dr. Bisson gives his attention progressively to Japanese pressure on 
China, 1933-1937; the collapse of the limitation of naval armament; Ameri- 
can and Japanese trade friction, 1933-1936; developments in the Philippine 
Commonwealth; the Sino-Japanese war; America’s interest in the existing 
crisis; and the termination of the Japanese-American commercial treaty. 
The failure of the British-American plans for coéperation in respect of 
Manchuria and its consequences are briefly but correctly set forth. The 
author saves time and space by not being drawn into a needless controversy. 
over this point. Trade friction between Japan and the United States 
would, in the reviewer’s opinion, merit more consideration than a bare three 
and one-fifth pages. The discussion of the Philippine Commonwealth is 
one of the best recent accounts of that voleanic American problem. Not 
enough is made of the significance of the expiration of the trade pact with 
Japan. The author has displayed courage in attacking such disputed 
questions of current application. His courage, however, yields a very 
satisfactory and commendable volume. 

Far Eastern Trade of the United States. By Ethel B. Dietrich. (pp. vii, 
116. Appendices and index. $1.00.) ‘‘Trade forms the principal focus 
of American interest in the Far East and will undoubtedly prove, in the 
future as in the past, an all important determinant of American policy in 
that area.”? So opens this book. That so misleading a statement should 
come from the pen of an author who is an expert in Far Eastern affairs, 
and also escape editorial challenge, occasions surprise to the reviewer. The 
major factors determining American policy in the Far East now are almost 
exclusively subjective ones, such as rival naval power, the security of our 
coastline and overseas possessions, and the dangers of aggression. Trade 
plays a minor réle. Moreover, these subjective factors, occasioned by 
power politics, give every evidence of shaping our policies in that quarter 
for years to come. Nevertheless, Professor Dietrich has written a conven- 
ient and useful little book on our Far Eastern trade relations. The first 
chapter gives a very good picture of our trade with the Far East as a whole. 
Then follows the traditional form of treatises on foreign trade, 7.e., chapters 
on the basis of political entities. Such, for the purposes of this study, are 
Japan, China, the Philippines, and Malaya and the Netherlands Indies. 
Of more than ordinary significance is the chapter on Japan. One would 
have wished for a foreign trade study along functional lines rather than 
merely following a traditional pattern. The concluding chapter deals with 
the instruments of American commercial policy in the Far East. This 
discussion of means to a favorable trade end is by far the best and most 
interesting section of the book. In explaining how it is done, much appears 
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as to what is done, and why. A trade manual of this kind, even though 
analytical in character, might well be published in pamphlet rather than 
book form. 

The Existing Legal Situation as It Relates to the Conflict in the Far East. By 
Quincy Wright. (1939. pp. x, 129. Index. $1.00.) In a paper-bound 
volume, and under a ponderous and lengthy title, the professor of interna- 
tional law at the University of Chicago has prepared the most valuable 
handbook on the Far Eastern situation known to the reviewer, as this situa- 
tion affects the Pacific and Far East as a region, and as it affects Europe and 
America, which constitute important elements in any Far Eastern settle- 
ment. Of the ten studies of the Inquiry Series on the Far Eastern conflict 
which the reviewer has examined, this study alone posits the controversy 
on universal foundations, and it alone deals with solutions and suggests 
machinery which seem likely to offer any prospect of adjustment. It is 
clear that both the European and Far Eastern wars will be settled on world 
grounds, whether on the basis of collective security, universally and re- 
gionally applied, or whether on the basis of the fiat of a totalitarian alliance. 

After a brief introduction, Dr. Wright separates the ‘‘law and facts’’, sets 
forth the sources of international law, describes the status of Far Eastern 
territories, discusses the Far Eastern territorial interests of jural personal- 
ities (including recognized states, unrecognized states, and dependent com- 
munities), defines the extent of territorial rights in this area, and closes with 
a discussion and explanation of its legal relations. This study, while recog- 
nizing the function, and, to some extent, the adequacy of unilateral, bilat- 
eral, and regional pacts and means for pacific settlement, makes a logical and 
consistent case for recourse to those pacts of universal application, such as 
the Kellogg Pact, the Covenant of the League of Nations, and the Statute 
of the Permanent Court of International Justice. Likewise, he has a good 
word for those institutions which have grown out of these instruments, such 
as the League, the International Labor Office, and the Permanent Court of 
International Justice. Only universal pacts and institutions, prescribing 
world-wide obligations, can prevent the ‘‘regionalizing”’ or “‘localizing”’ of a 
dispute, thus imposing moral and legal standards of the highest consequence. 

Prerequisites to Peace in the Far East. By Nathaniel Peffer. (pp. vii, 
121. Index. $1.00.) This study seeks to discover the bases of a durable 
peace in the Far East. First, the problem is stated; second, the Far Eastern 
conflict in the making is discussed; and third, the issues at stake in the con- 
flict are defined. The heart of the study is Chapter IV, which sets forth the 
conditions of a lasting peace. There can be no peace in this area, says the 
author, if Japan can establish control over China. The first requisite, then, 
positively stated, is the defeat of Japan. By the same token, a Chinese 
victory is required, by which the author means the complete retirement from 
China of Japanese troops, and the restoration to China of substantive as well 
as juridical sovereignty. Anything short of this will not extricate this 
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region from the imperialistic war system, and any settlement based on this 
system would be only an interlude. Should the British and French Empires 
survive, they will not allow their interests to go by default. Should they 
fail, and Germany and Italy win, the award of China and the colonies to 
Japan can be nothing other than a transitory bargain. As for Soviet 
Russia, any agreement on an imperialistic basis is contrary to her anti- 
imperialistic policy of world revolution, which agreement she would shake 
off at her convenience. Western Powers must withdraw from China, first, 
because existing foreign encroachments will be met by Chinese force; and 
second, as long as these foreign outposts on the Chinese mainland are within 
striking distance of Japan, that country will try to exercise control over 
China. 

So runs the argument. It is buttressed by two concluding chapters, 
one defining Japan’s legitimate needs, and the other showing the need of 
Chinese internal reconstruction. Thus, an ideal set of conditions, leading 
to the kind of peace millions of people would like to see, is assumed. By 
what means and due to what factors such conditions are so likely to happen 
do not appear. How can the defeat of Japan be so easily achieved? How 
can China’s victory be so fully predicted? What leads Professor Peffer to 
believe that Western governments will be so easily induced to give up their 
Far Eastern holdings? An author at most times of unusual detachment, 
and given to realism rather than to fancy, has painted the picture he would 
like to see in the Far East to the neglect of certain obvious factors which 
must be taken into account. And yet, in the sense of a “lasting” or ‘‘dur- 
able”’ peace, Dr. Peffer may, as we hope, be right. In a postscript, the 
author safeguards himself by declaring that, with a fascist victory in Europe 
and Asia, all that is here proposed will amount only to ‘‘meditations in a 


dream world.” This is truly a challenging book. 
CHARLES E. Martin 


BRIEFER NOTICES 


International Law and American Treatment of Alien Enemy Property. 
By James A. Gathings. (Washington: American Council on Public Affairs, 
1940. pp. xviii, 148. Index. Cloth $3.00; paper $2.50.) Professor 
Gathings in this book has made a contribution to the literature on the im- 
portant subject of the treatment of the private property of enemy aliens, by 
summarizing exceedingly wel! and giving his interpretations to that part of 
the field which he has chosen to cover, 7.e., the background of international 
law and practice on this subject, the establishment and development of 
United States policy with particular attention to the periods covering the 
Revolutionary War, the Civil War, and the War of 1914-1918, together with 
an outline of our possible future policy. He includes a general summary of 
the practice of other nations, particularly those of Europe, during the last 
war, and gives a general comparison of their treatment of private enemy 
property. The book contains an introduction by Professor E. M. Borchard 
of Yale in which, with his usual thoroughness, he traces an outline of the 
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intricate relationship between United States statutes, treaties and other 
international agreements, and the awards of the claims arbitrations with our 
former enemy countries, and points out that the United States still has a 
practical situation on its hands involving private alien enemy property 
which has not been resolved. It is to be hoped that the sponsorship of this 
volume by the American Council on Public Affairs will give it a wide distribu- 
tion. The subject has little popular appeal, but it has exceedingly important 
implications involving the future of civilization as we know it. Soundness of 
decisions to be made in the future may well depend upon a general under- 
standing of this relative importance and of the principles and practices 
which have grown out of the experience of centuries. E. Russet, Lutz 


The Finnish Blue Book. The Development of Finnish-Soviet relations 
during the Autumn of 1939 including the official documents and the Peace 
Treaty of March 12, 1940. Published for the Ministry for Foreign Affairs 
of Finland. (Philadelphia and New York: J. B. Lippincott Co., 1940. 
pp. 120. Map enclosed. $1.50.) Following an illuminating introduction, 
35 documents, succeeded in turn by the text of the Finnish-Soviet treaty of 
March 12, 1940, and of the protocol attached thereto, reveal the impotence 
of Finland to preserve the inviolability of its territory as against the Russian 
invader. The Treaty of Non-Aggression and Pacific Settlement of Disputes 
of January 21, 1932, as well as the Convention of Conciliation of April 22, 
1932, proved to be weak buttresses for peace. The Finnish Government 
has done well to portray in the English language the record of agreement- 
making and diplomatic correspondence with a powerful neighbor that se- 
cured by the sword what a small but independent country was unwilling 
otherwise to yield. The chief value of the publication is that it enables the 
unbiased reader to judge for himself as to the reasonableness of that un- 
willingness. 

International Law Situations, with Solutions and Notes. Naval War 
College, 1938. (Washington: Govt. Printing Office, 1940. pp. viii, 178. 
2 Appendixes. Index. 25¢.) Here the Situations, with Solution and Notes, 
have been prepared by Professor Payson 8. Wild, Jr., of Harvard University 
and associate for international law at the Naval War College. The problems 
dealt with concern: (1) Belligerent and neutral rights in regard to aircraft; 
(2) Force short of war: Blockade and occupation in time of peace; and 
(3) Insurgency and civil strife—Protection of ships of third states. Appen- 
dix I contains documents concerning the case of the U.S.S. Panay, and 
Appendix II embraces documents concerning the International Committee 
for the Application of the Agreement Regarding Non-Intervention in Spain. 
Without attempting to offer critical comment on any of the conclusions 
reached, it is here merely sought to call attention to some of them. It is 
stated (p. 38) that ‘“‘ Although at the present time there are no binding rules 
of international law in regard to the conduct of hostilities in the air, and in 
regard to neutral and belligerent rights in the air, it is apparent that most 
of the conceptions and many of the rules of maritime law will be carried over 
into the rules for the air.” It is to be hoped that in the near future the 
Naval War College will give to the readers of its publications the benefit of 
its thought concerning the limitations, if any, of the privileges of a belligerent 
aircraft in attempting to visit and search a neutral surface-craft. 

The most interesting portion of the book is that which embodies the 
discussion of ‘‘four general rules” in relation to ‘‘the international law gov- 


194 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


erning reprisals”’ (pp. 60-64). The conclusion is announced that ‘‘the state 
engaging in reprisals is entitled to take those measures which are reasonably 
related to the end in view, and which do not interfere unreasonably with the 
rights of third states in what after all, is still technically a state of peace. 
The meaning of the word ‘reasonable’ is subject to legal determination.”’ 
This statement, with others that follow it, will, as Dr. Wild must doubtless 
desire, provoke wide discussion. CHARLES CHENEY HypDE 


The American Department of the British Government, 1768-1782. By 
Margaret Marion Spector. (New York: Columbia University Press, 1940. 
pp.181. Bibliography. Index. $2.25.) England long maintained the cu- 
rious practice of dividing oversight of domestic, colonial, and foreign affairs, 
largely on a geographical basis, between two principal secretaries of state. 
But between 1768 and the last months of the American Revolution colonial 
business was assigned to a third secretary. Mrs. Spector’s volume is a use- 
ful study of this minister and of hisdepartment. It discusses in considerable 
detail the origin, organization, and personnel of the department, its relations 
with other governmental offices, its conduct of colonial business, and its 
final abolition. The segregation of colonial administration from the do- 
mestic and foreign business of the ‘‘ancient”’ secretaries was a logical step. 
That it failed first to prevent and then to suppress a rebellion in America 
was, as the book amply demonstrates, less the consequence of an unwise 
separation of governmental functions than the result of a general incompe- 
tence which pervaded nearly every office of government at the time. 

LEONARD W. LABAREE 


The United States in World Affairs, 1939. By Whitney H. Shepardson 
and William O. Scroggs. (New York and London: Harper «& Bros., 1940. 
pp. xvi, 420. Index. $3.00.) In this eighth volume of a series which suc- 
ceeded four annual volumes of American Foreign Relations, the Council on 
Foreign Relations again renders a praiseworthy public service without as- 
suming responsibility for the points of view expressed, which are those of the 
authors. Heretofore ‘‘it has been possible to write the account” of Ameri- 
can foreign policy ‘‘with Washington as the focal point,” but during 1939 
the foreign policy of the United States was ‘‘fundamentally passive, and 
consisted, in the main, of a series of responses to events which took place in 
other quarters of the globe.”” Accordingly it has been believed desirable and 
necessary to describe those events in other parts of the world in considerable 
detail, within chapters entitled ‘‘The Aftermath of Appeasement,” ‘The 
Balance of Power in Europe,” “‘ Roosevelt and the Aggressors,”’ ‘‘The Out- 
break of Another European War,” ‘‘The Abdication of Neutral Rights,”’ 
“The Pan American Orbit,” “‘The Dislocation of American Trade,” and 
“Japan, Russia and the United States.” Selected documentary illumina- 
tion is appended, with a “‘Chronology of Important Events Affecting Foreign 
Relations of the United States,” a bibliography, and maps of restricted 
zones under the Neutrality Act of 1939 (p. 182) and the safety zone around 
the Americas (p. 203). For the convenience of all working in the field, a 
helpful ‘Topical Guide to the United States in World Affairs Volumes from 
1931-1939” is printed (Appendix IX). The series continues to be a reliable 
and fascinating survey of a subject in which the people of the United States 
are destined to become increasingly interested and concerned. 

Documents on American Foreign Relations, July, 19389-June, 1940. By S. 
Shepard Jones and Denys P. Myers. (Boston: World Peace Foundation, 
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1940. pp. xl, 875. Index. $3.75.) This second of the promised annual 
compilations of valuable documentary material continues the highly com- 
mendable program of the World Peace Foundation planned to make easily 
available the official papers of the United States which portray our foreign 
policy, with the addition of well-selected papers emanating from foreign 
governments so as to “‘provide background material for the appreciation of 
subsequent American pronouncements.” In consequence of the extended 
scope, the use of heavier paper, and the inclusion of an index covering both 
of the initial volumes, this book is twice the bulk of its predecessor and has 
reached the maximum size for convenient handling. Some slight rearrange- 
ment has been made in the useful topical presentation, plus new sections de- 
voted to ‘‘The Moral Embargo” and the ‘‘ Department of State and Foreign 
Service.”” As before, all documents are clearly labelled and dated, with 
generally full citation instead of excerpts. One of the largest sections of 
the book, 100 pages, is devoted to ‘‘ Neutrality,”’ with citations of legislation, 
proclamations, orders and regulations, and of incidents (S.S. Athenia, S.S. 
City of Flint, blockade practices, belligerent search of U.S. ships, treatment 
of U. S. mails). The ‘Neutrality Act Zone Map” is exceptionally well 
executed. Under ‘‘The Moral Embargo” are collected statements concern- 
ing aircraft shipments to governments bombing civilians, manufacture of 
molybdenum and aluminum products, and shipment of aviation gasoline. 
In the other new section, ‘‘ Department of State and the Foreign Service,” 
evidence is disclosed of misuse of the diplomatic pouch. Tables make avail- 
able data on trade agreements and trade figures, gold holdings, of inter- 
governmental debts, transactions of the Export-Import Bank, United States 
investments abroad, transfers of vessels to alien registry, statistics on na- 
tional defense, fleet strengths, representation of foreign interests by Ameri- 
can diplomatic and consular offices, Americans living abroad, passport and 
immigration visa statistics,” licenses issued for trade in munitions and for 
aircraft. Another innovation worthy of note is the tabulation of “‘impor- 
tant dates.” Witson LEON GODSHALL 


United States Policy Toward China: Diplomatic and Public Documents, 
1839-1939. By Paul H. Clyde. (Durham: Duke University Press, 1940. 
pp. xvi, 321. $3.50.) Students of American diplomacy and of international 
law, as well as students of Far Eastern international relations, will find this 
volume worth consulting. The selections have been carefully made, espe- 
cially for 19th century relations, so that they reveal problems as well as indi- 
cate the lines of American policy. Two-thirds of the book is devoted to the 
19th century. The arrangement throughout is chronological, which enables 
policy to be followed in its evolution, but within the chronology topics have 
been segregated so that the reader has no difficulty in locating the materials in 
which he is particularly interested. Because a book of readings has to be 
selective, every reader will find materials omitted which he would have in- 
cluded. Readers of this JouRNAL may well regret that more materials on 
the development and modus operandi of the extraterritorial system could 
not have been included. For their purposes, also, it is to be regretted that 
more extensive treatment could not have been made of the Chinese view of 
the state and the resulting conflicts between Chinese theory and international 
law. Nevertheless they will find many documents of interest to the student 
of international law which are not readily accessible elsewhere. 

Haroup M. VINACKE 
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Nationalism. (New York: Oxford University Press, 1939. pp. xx, 360. 
Index. $3.75.) This publication of the Royal Institute of International 
Affairs follows the pattern of other Study Group reports. It is the most 
useful single volume survey of nationalism available in English. The in- 
troductory chapters cover the rise of national feeling in western Europe and 
the growth of the idea of nationalism as a dynamic factor in international 
relations. Individual chapters are devoted to an analysis of nationalist 
thought and its manifestations in Germany, Russia, other European coun- 
tries, as well as in the western hemisphere, the British Dominions, Asia, and 
among the Jews. Special attention is given to the uses made by the dicta- 
torships of the nationalist dynamic in their economic and political programs. 
Particularly interesting is the analysis of class and sectional nationalisms 
within the state and the cross-currents of feeling in countries which include 
different national groups with varying intensities of feeling. Here, as 
throughout the study, the propaganda and direct-action tactics of nationalist 
groups—and of the governments to further (or suppress) them—are illus- 
trated from contemporary events. ‘Two major sources of resistance to na- 
tionalist policy are discussed—Christianity in idea and practice, and ‘“‘the 
public conscience” —a product of ‘‘ Protestantism, ‘natural law’ and rea- 
son.”’ No final or conclusive solvent of nationalism in its negative aspects is 
offered by the authors of this volume. Rather ‘“‘those concerned with the 
conduct of international affairs in the present epoch can only take the nation 
as a fact (without assuming that it will be eternal) and work to harmonize the 
divergent points of view of different nations and to diminish the extent and 
frequency of resort to violence in the relations between them.” 

PHILLIPS BRADLEY 


La Notion de l Abus du Droit dans le Droit International. By Trifu Selea. 
(Paris: Editions Domat—Montchrestien, 1940. pp. vi, 188.) The Ru- 
manian author begins his study with an introduction surveying the notion of 
‘“‘abuse of rights” in most municipal laws of the world as well as in Roman 
law, admitting that this notion has found little application in the ‘‘indi- 
vidualistic”’ laws of the common law countries. The first part is dedicated 
to a study of the ‘‘abuse of rights” in France, where this principle has been 
established and elaborated by the judgments of the courts in civil as well as 
in public law (detournement du pouvoir). Insisting on the unity of all law 
and on the principle of “‘abuse of rights” as being inherent in the very notion 
of law, the author seeks to prove in the second part that this principle is not 
only applicable to, but already exists in, international law. He accordingly 
surveys international awards and judgments in the Colombian Telephone 
Case, in affairs concerning the exceptional closing of ports, exercise of the 
rights of angary and expulsion of aliens, and in the matter of retaliation and 
reprisals. He admits that the principle of ‘“‘abuse of rights” in international 
law is not yet universally recognized nor precisely defined. Following the 
lead of N. Politis on the same topic, he points to the increasing importance of 
this notion in the international law of the future. Strongly believing in the 
primacy of international law, and in the untenability and danger of the no- 
tion of national sovereignty, he hopes, like Politis, that the application of 
the principle of “‘abuse of rights” in international law will progressively 
eliminate the dangers inherent in the sovereignty-dogma, without attacking 
this dogma frontally. 


JosEeF L. Kunz 


ar 
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Dantzig—Port de Pologne dans le passé et dans le present. By Henri de 
Montfort, with a preface by Gaston Riou. (Paris: Editions A. Pedone, 
1939. pp. x, 128. Fr. 25.) Professor Montfort’s book is a convenient 
summary of several historical, economic and political aspects of Polish prob- 
lems centering around Danzig, as seen from a strongly pro-Polish point of 
view. With a preface dated “July, 1939” and signed by the secretary of the 
Foreign Affairs Committee of the French Chamber of Deputies, it begins and 
continues in a frankly political tone; it ends with anticipation of an armed 
struggle over ‘‘l’Anschluss de Dantzig”’ which must have been coincidental 
with the publication of the book. Documentation is meager, bibliography 
better but quite unbalanced; photographic reproductions of several maps are 
helpful. JOHN BRowN MASON 


Sintest di Diritto Naturale. By Luigi Taparelli d’Azeglio. (Bologna: 
Nicola Zanichelli, 1940. pp. vi, 74. L. 10.) The author (1793-1862), a 
Jesuit, was an elder brother of that Massimo Taparelli, the Marchese 
d’Azeglio, who was one of the leaders of the Italian struggle for independ- 
ence. The present volume is a closely organized argument derived from his 
major work, the Saggio Teoretico di Diritto Naturale, which was published in 
1840. The student is carried by a series of propositions and attendant corol- 
laries, arranged according to a geometrical pattern, from the postulate of a 
universe which is the free work of a divine Creator to an international society 
which is an organization of nations truly and rigorously Christian, that is 
to say, Catholic (Associazione delle genti veramente e rigorosamente cristiane, 
cioé delle cattoliche. p. 65). Percy T. FENN, JR. 


The Impasse of Democracy. By Ernest 8. Griffith. (New York: Harri- 
son-Hilton Books, Inc., 1939. pp. 380. Index. $3.00.) This study is a 
search for universal trends which overstep political boundaries; an attempt, 
with strong emphasis on the sociological and social-psychological approach, 
to find current social forces in men’s motivating thoughts, in the industrial 
nations particularly. Underlying factors are recognized to be nationalism, 
emotional conflict arising out of economic frustration, and (following Ortega 
y Gassett) the “triumph of the mass mind” which “‘has only prejudice and no 
foresight’ and is therefore ‘‘especially disastrous in international relations.” 
One chapter is devoted to the future of foreign trade, viewed primarily as a 
function of national planning, which the author favors. Another chapter is 
devoted to “the cause and cure of war,” which are discussed in the still 
dubious light of sociological-psychological research. The student of inter- 
national law and politics will not find these two chapters of great value by 
themselves; but the book as a whole, which wisely treats human relations 
and society as ‘‘a continuum, and not a series of compartments,” is replete 
with observations which should command the attention of everyone working 
in the general field of government and society. Indeed, no student of inter- 
national law and politics can afford to overlook the contribution which in this 
book Dean Griffith has made, by bold and penetrating analysis, to thought 
on the startling political phenomena of the times. One hopes sincerely that 
he will soon fulfill the promise intimated in the chapter on foreign trade of a 
later work in which he will “develop in international affairs the themes ex- 
amined nationally in the present work.” DeWirrt C. PooLe 


The Clash of Political Ideals: A Source Book on Democracy, Communism 
and the Totalitarian State. Selected and annotated by Albert R. Chand- 
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ler. (New York and London: D. Appleton-Century Co., 1940. pp. xx, 
273. Student ed. $2.00.) Books of readings, or selected source material, 
on the contemporary clash of political principles are becoming increasingly 
numerous, and they are no doubt forming an important part of the reading 
lists of social science courses. Among these books, that of Professor Chand- 
ler is exceptionally well edited, though in this case Thucydides begins what 
Dorothy Thompson ends. One can only admire the editor’s daring in select- 
ing the last portion of his work, while his judgment is to be commended in the 
inclusion of Walt Whitman, Herbert Hoover, material on Japan, and the 
statements of Pius XI on reconstructing the social order. No reviewer 
should be captious, however, since, if the book of readings is to bring students 
to close grip with the world in which they live, the selections included must 
contain the great as well as those who are merely representative of the passion 
of the time. In the all too brief preface the editor has stated the prevailing 
theories as to the relation of ideas to social realities. By making his state- 
ment brief, Professor Chandler has robbed himself of a telling opportunity to 
discuss one of the deeper questions of the time. The volume contains 
selections from Thucydides, the New Testament, Milton, Locke, Jefferson, 
the French Declaration of Rights, the Federalist, George Washington, J. S. 
Mill, Lincoln, Whitman, Hoover, John Dewey, the Communist Manifesto, 
Lenin and Stalin, Mussolini, Hitler, material on Japan, Pius XI, and Dor- 
othy Thompson. Francis G. WILSON 


Il Richiamo di Ordinamenti Plurilegislativi. By Rodolfo De Nova. 
(Pavia: A. Garzanti, 1940. pp. ii, 188. L. 20.) The author, who is pro- 
fessor of international law at the University of Pavia, has selected one of the 
most complicated and fundamental questions in the field of conflicts and 
given it a stimulating and penetrating study. Space forbids a detailed dis- 
cussion of the book. All that can be done is to describe its subject matter: 
By virtue of a rule of conflicts, frequently the application of the substantive 
law of a foreign country is required. So long as that country has a uniform 
legal system, the choice of this rule is not too difficult, aside from such prob- 
lems of renvoi, qualification and public policy. But how shall the national 
judge proceed if the foreign law is not a single uniform body, but composed 
of a number of different legal systems, as the law of various federal states, or 
of states which have incorporated regions possessing separate legal systems. 
Let us consider a concrete example. An American, native of Missouri, is 
domiciled in Italy. Hedies. According to the Italian rule of conflicts, the 
succession is governed by the “‘national”’ law of the deceased. According to 
American law, the deceased was not a citizen of Missouri because of his 
domicile abroad. There is no federal law of succession (or is there?). What 
shall the Italian judge do? Professor De Nova has divided his treatment 
into three parts. He first gives an analysis of the nature of the problem, 
examines then the different structures of composite legal systems, and 
finally discusses the legal consequences of the conflicts rule demanding the 
application of foreign law in such cases. The book fully deserves the atten- 
tion of all students of international law, who also should read Professor 
De Nova’s recent article on La Natura del diritto interlocale in 32 Rivista dt 
diritto internazionale (1940), p. 3. STeran A. RIESENFELD 


Political Handbook of the World, 1940. By Walter H. Mallory. (New 
York: Harper & Brothers (for the Council on Foreign Relations), 1940. 
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pp. vi, 209. $2.50.) This year more than ever before, editors, writers, and 
students of government and international affairs will have to turn to this 
valuable reference work in order to ascertain what changes have occurred 
in the world’s political alignment, and what are the names of those who 
guide the destinies of each state or influence public opinion. It is amazing 
the amount of information that is given in a condensed and readily usable 
form. Take, for example, the following paragraph from the two pages 
devoted to Estonia: 


Two outstanding events occurred in 1939. The first was the signing 
of a Mutual Assistance Pact with the U.S.S.R., under the terms whereof 
the Soviet Government is granted the right to maintain military, naval 
and air bases in certain regions of Estonia defined for this purpose. The 
other was the signing of an agreement proposed by Germany, providing 
for emigration of German Balts from Estonia to Germany. The 
German minority had enjoyed cultural autonomy rights under Estonian 
laws as a racial minority, whose ancestors had originally come to Estonia 
some 700 years ago. The liquidation and transfer of their assets con- 
stituted a subject of rather lengthy parleys between the Estonian and 
German Governments toward the close of 1939. 


Or the following sentences about the Polish Government in exile: 


Great Britain, France, the Vatican, the United States and other powers 
have not ceased to recognize this government. It has established its 
temporary capital at Angers, France, where the French Government has 
granted it extra-territorial rights and where the foreign diplomatic 
corps is in attendance. 


Anyone who has ever tried to be both brief and informative must ap- 
preciate this valuable, annual reference work, which records the changes in 
the political world of today. Ewiery C. STOWELL 


Union Interparlementaire. Compte Rendu de la XXXV* Conférence. 
(Lausanne: Librairie Payot et Cie, 1939. Pp. xii, 643. Index.) The 35th 
Conference of the Interparliamentary Union met at Oslo, Norway, from 
August 15-19, 1939. Its deliberations reveal little anticipation of the mo- 
mentous events about to transpire. The Report of the Secretary-General 
asserted that ‘‘we are living in the shadow of death,” but the conference 
nevertheless concerned itself with resolutions on the pacific settlement of 
international disputes, encouragement of small family farms, the impossibil- 
ity of laying down general rules concerning national budgets, and voca- 
tional training to help balance the labor market. The Report of the 
Secretary-General called attention to the development of “prudent ’’ neutral- 
ity among the small states and found in it a fundamental principle replacing 
collective security. He remarked that these states were called upon to test 
their new policy—the test was not at all successful. Neutrality has not been 
proven a “prudent” venture, and this was clear at the time of these delib- 
erations; it would be difficult even for polite statesmen to maintain such a 
policy today. The Interparliamentary Union has always been a worth-while 
institution; its discussions were characteristic of the bankruptcy of thought 
which has immobilized statesmanship during the past decade. It could not 
have been better illustrated than by the proposal of Hon. Hamilton Fish, of 
the United States, who proposed a resolution for a thirty day “moratorium 
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on war’’—which was toned down to “spare no effort’ to get peaceful settle- 
ment. Mr. Fish also proposed to make the United States helpful in “ pre- 
serving world peace” by inviting the Interparliamentary Union to meet next 
time in the United States, along with the World’s Fair. CLypzk EAGLETON 
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